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PROCEEDINGS OF THE FIRST NATIONAL 
LEGISLATIVE AIR CONFERENCE 
AUGUST 18-20, 1930 


MONDAY MORNING SESSION 
August 18, 1930 


The first session of the First National Legislative Air Conference, held 
at the Law School, Northwestern University, Chicago, Illinois, convened at 
ten-thirty o’clock, Major Reed G. Landis presiding. 

CHamrRMAN Lanpis: Ladies and Gentlemen: It is my privilege to call 
the First National Legislative Air Conference to order, and to introduce 
to you Dean Green, of the School of Law, Northwestern University, who 
will welcome you to Northwestern University. 

Dean Leon Green: I expected, ladies and gentlemen, that his intro- 
duction would carry along a while. The brevity of it reminds me of a 
Swede’s introduction of a speaker in Nebraska. He said, “Ladies and Gentle- 
men, it is my privilege to introduct the speaker of the evening. I have now 
did it; he will now done it.” 

An address of welcome is something like an after-dinner speech in this 
country. You all recall the story of the Emperor who was putting on quite 
a fete. The lions had been properly starved, the victim properly dressed. 
At the right moment the lion came out and dashed at the victim. The 
victim put up his hand and whispered into the lion’s ear. The lion backed 
off and shrank away, and they could not understand it. They called the 
victim before the Emperor, and he said, “I will give you your freedom if 
you will tell me how you did that.” 

“Well, I told him that if he partook of the feast, he would have to hear 
the speeches,” and so, if you come to one of the opening sessions of a con- 
ference like this you have to listen to the address of welcome. 

A year ago, when the Air Law Institute was launched, we had very 
serious doubts as to whether we could find enough to do. We did the un- 
precedented thing of turning over one of our most valuable professors to 
devote practically his full time to the development of air law, of which 
there was very little. 

We still have doubts, but they are of another sort. This professor has 
found enough things to do to keep probably a staff of three or four professors 
like himself busy, and I even think he might use a half dozen more graduate 
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students so our doubts have turned the other way, as to whether we can 
keep up with the program that we started. 

Now it is frequently wondered why a university would have any interest 
in a matter like this of yours. What can a Law School’s interest be in a 
subject like Air Law, which is in such an immature state? The question is 
an easy one; probably the story would be too long to tell you here. Briefly, 
the Law Schools over the country are beginning to develop as a distinct 
branch of the legal profession. We of the legal profession think that we 
have to do with the more important problems of business and of govern- 
ment, and therefore the Law School, when a subject matter like Air Law 
comes on the horizon, immediately gets busy to establish some means of 
bringing together the learning and the scientific thought of the world, so that 
those who are to deal with the new problems may have something to go on, 
and that is exactly what the Air Law Institute here has been serving. We 
have brought together here the talent, probably, of this country and of other 
countries, and in such a way that I think it will amount to a good start in 
the handling of Air Law problems. 

Your conference here is something of the same sort, as I understand it, 
and I should say it is the proper way to begin. Law Schools are serving a 
proper function in taking on these new developments. 

Take the aeroplane and air transportation; I dare say it will be in a few 
years, if not already, the largest single force that has come into our lives 
for several centuries, probably for all time. I can well see how it will un- 
settle every single human relation. In other words, in the days when it took 
three months to go to Nevada it was all right to have a six months’ resi- 
dence as a prerequisite for a divorce, because you would have to rest up quite 
a while after your long journey to that state, but where you can leave New 
York at sun-up and land in Nevada before sun-down, I can see no reason, 
it not being a happy place to stay for too long a time, Nevada may not in- 
crease the speed of things. It may make one month’s residence sufficient for 
divorce. 

That is just one of the possibilities. There are many others. Certainly 
in commercial law, in banking, in sales, in all sorts of contracts, in inter- 
national law, in most every field of commercial law, which is our largest 
single field, we can expect tremendous changes. 

And so, in your coming here to study the problems of Air Law legislation 
you are simply one of the fulfillments of our hopes that we had a year ago. 
More than that, I should say that through this Institute and the beginning 
that we have made here at this Law School, through the efforts of this 
Institute, we hope to make it possible for all such bodies to find a good 
place to conduct their round-tables and their negotiations about the matters 
of Air Law. 

It is no little wonder, then, that no one is surprised that we are very 
much pleased that you should be here this morning. Our facilities are at 
your command. If there is any use you can make of them we will be glad 
for you to make that use. More than that, hereafter, when you think of 
Air Law problems we want you to think of us, and if you have any need to 
call on anyone, any service that you wish performed, any institution that you 
think can help you out, we shall be glad to serve your purposes in any 
way we can. 
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We are delighted to have you here. From your program, I can see 
your time will indeed be well employed. I am pleased to welcome you 
here in the name of the University and in the name of the Law School. 
(Applause. ) 

CHAIRMAN Lanois: In order that the conference may proceeed under 
its own power and its own rules and desires the Chair is going to take the 
privilege of appointing a Committee on Rules, which will please retire as 
soon as it can break away from this very interesting meeting, to Booth Hall, 
to determine what rules will be in effect in our deliberations. 

The Chairman will be Howard Knotts, of Illinois. He will have asso- 
ciated with him John M. Vorys, of Ohio, Rowland W. Fixel, of Michigan, 
Carl Zollmann, of Wisconsin, and T. H. Kennedy, of California. 

The Resolutions Committee, which we hope will bring back some very 
worth while resolutions, will have as its Chairman Col. John M. H. Nichols, 
of Wisconsin, and associated with him Professor Fred D. Fagg, Jr., of 
Illinois; and Messrs. C. M. Knox, of Connecticut; G. B. Logan, of Mis- 
souri; T. G. Taylor, of Pennsylvania; Berry, of Ohio; Fay Harding, of 
North Dakota, and J. D. Wood, of Idaho. 

We were to have been welcomed to Illinois by Governor Emmerson, of 
Illinois, but last week he was appointed chief “rain maker” for the state by 
President Hoover, and he is busily engaged in Springfield in bringing rain 
to such territories as are in need of it. He has wired me and expressed his 
genuine grief that he is not able to be here, and has asked me to say to 
you that he regrets very much that state business makes it impossible for 
him to be in Chicago to personally welcome you on behalf ot the people of 


Illinois, and to express the hope of the state that from your deliberations 
will come suggestions for a code of air regulations which will be suitable to 
all of the states of the Union. 


Chairman Landis read the following telegram from Governor Emmerson: 
Springfield, Illinois. 
August 16, 1930. 
Major Reed G. Landis, 
26 East Huron Street, 
Chicago, Illinois. 

I hope that you will in some way present my greetings to the National 
Legislative Air Conference in_ the following language: 

“I regret very much that State business makes it impossible for me to be 
in Chicago to personally welcome you on behalf of The People of Illinois 
and to express the hope of the State that from your deliberations will come 
suggestions for a code of air regulations which will be acceptable to all 
The States of The Union and to The Federal Government. A few years ago 
aviation was of such little consequence that no laws governing it were 
needed. Today such legislation is becoming a necessity, while tomorrow it 
will be imperative. Not many vears ago the public scoffed at the first daring 
men who drove automobiles through our streets, while in many quarters 
they were openly condemned. But the automobile filled a need in the 
National Life, creating a new industry which has taken first rank among 
the nation’s activities. More than that it changed the habits of our Country 
and opened up new avenues of enjoyment and new fields of commerce. Hun- 
dreds of statutes have been added to the legal records of the Nation as a 
result. You members of the National Legislative Air Conference are privi- 
leged to be pioneers in influencing the legislation which will be adopted for 
the purpose of protecting and controlling aviation. Some of the suggestions 
resulting from your conference will undoubtedly be in effect long after avia- 
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tion has assumed a place of importance in the transportation world rivalling 
that of the railroad and the automobile. It is essential, therefore, that your 
recommendations envision the requirements of the future as well as the needs 
of today. Any suggested legislation should protect fully the interests of 
aviation in order that its development be not retarded by unnecessary restric- 
tions, but at the same time the rights of the public must be fully safeguarded. 
Permit me to hope that from your deliberations will come the recommenda- 
tions for such a code. You are gathered in Chicago, the Natural Aero- 
nautical Center of The United States, which today is the center of interest 
in aviation because of the forthcoming National Air Races. In your con- 
ferences you have the best wishes, not only of Chicago, but of the entire 


State of Illinois.” 
(Signed) Louis L. Emmerson, 
Governor, 
(Applause. ) 


CHAIRMAN Lanpis: Governor Emmerson has done a very fine thing for 
me in writing that telegram. I was to have the privilege of stating the ob- 
jectives of this conference. He has done it for me, and I think if we follow 
out the ideas he has so ably expressed here that our conference will have 
contributed a very important and valuable worth-while group of facts and 
advice for the construction of a sound, substantial air transportation structure. 

I think the obvious and immediate objectives of the conference are per- 
fectly apparent. The papers themselves, and their titles, describe them, but 
I think we should keep in the back of our minds the thing beyond the 
ultimate objectives, that we really want to make it possible, soundly, sanely 
and profitably, to apply this new form of transportation to the comfort, 
security and prosperity of the people of the United States. If we keep that 
in mind, I am sure our deliberations will be properly resultful. 

As a background for those deliberations, we are very much privileged 
to hear from a very distinguished English gentleman, Dr. Arnold D. McNair, 
of Cambridge University. 

Dr. McNair has had a long and very wonderful record of public service 
for his own country. He has represented that country in very important 
official positions both at home and in international conferences. He will 
speak to us on, “The Beginnings and the Growth of Aeronautical Law.” It 
gives me a great deal of pleasure to present Dr. McNair. (Applause.) 





THE BEGINNINGS AND THE GROWTH OF 
AERONAUTICAL LAW 


ArNoLD D. McNatr* 


Mr. Landis, Ladies and Gentlemen: I should like to begin by 
saying how conscious I am of the honor done to me and the re- 
sponsibility laid upon me in being invited to give this opening 
address to the First National Legislative Air Conference held in 
this country. It seems to me that the only excuse which the or- 
ganizers of this conference can give to you for this part of the 
program is that I am an English lawyer, and that it is the com- 
mon law of England which forms the common heritage of our 
two countries, and is one of the closest bonds which unite us and 
help us to understand one another. 


Now both here and in England a condition precedent to sound 
legislation upon any topic is a knowledge of what the rules of the 
common law governing that topic may be, and therefore it is that 


I venture to address to you some observations which, but for that 
common legal tradition that unites us, it would be impertinent for 
a foreign lawyer to make. 

Now, before I attempt to state to you the English common 
law and statutory law upon this subject, I must first of all refer 
to another source of air law, namely, international law, and in 
particular, the International Convention for the Regulation of Aerial 
Navigation, of the 13th of October, 1919, a Convention to which 
twenty-seven states, including Great Britain, are already parties, 
a number which is likely to be increased to thirty-one within the 
next twelve months. 

Now you can readily understand that in a continent like Europe, 
which is divided into so many different state territories, it is not 
surprising that from the very beginning the aspect of aeronautical 
law, which has been most prominent, is the international one, for 
purposes both of time of peace and for time of war. 

Now, long before aerial navigation became a practical com- 
mercial proposition the lawyers had been discussing the various 
theories which should regulate this new form of transportation as 





*Fellow and Senior Tutor of Gonville and Caius College, and Lecturer 
in Law in the University of Cambridge; Barrister-at-Law, Cambridge, Eng- 
land. Visiting Lecturer to the Air Law Institute. 
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between countries, once it really became established, and that theo- 
retical discussion had reached the following stage: 

Firstly, over the high seas it was admitted that the air space 
was free. Secondly, as regards the air space over land, including 
internal and territorial waters, the theories which were competing 
in the international spheres may be summarized as follows :* 


(1) The first, that the air is free subject to the necessary rights 
required in the interest of self-preservation. This theory is the one 
that was adopted by the Institute of International Law in 1906. 
It rests mainly on the argument that the air is physically incapable 
of appropriation because it cannot be actually and continuously 
occupied. That is substantially the same as one of the arguments 
of Grotius in favor of the freedom of the seas. Sovereignty im- 
plies occupation, and it was argued that since occupation of the 
air is impossible, there can be no sovereignty in the air. But 
sovereignty does not really involve continual presence any more 
than private law possession does. A state can exercise sovereignty 
over a huge desert, for instance, if it is in de facto control and is 
in a position to suppress internal disorder and repel external at- 
tack. In that sense many a state does control the air space above 
it. 

The analogy of the sea is rather interesting. If I may digress 
for one moment, Justinian, some fourteen hundred years ago, as- 
serted that the air and the sea were by natural law common to all. 
In his time no use was made of the upper air, and very little use 
was made of the high seas, so that statement went unchallenged. 
But, in the Middle Ages, when men learned how to navigate the 
high seas and the voyages of the great discoverers began, the 
ownership of the high seas was claimed right and left by the differ- 
ent states, and it took all the eloquence of Grotius and the lapse 
of more than a century to destroy those claims. 

Now, also that the upper air is becoming useful, claims of 
sovereignty of it are being made and admitted on all sides as re- 
gards the air space over the territory of a state, and we may now 
regard the theory of the freedom of the air over state territory 
as definitely exploded. That was the first theory. 

(2) The second was this: The second was based on the 
analogy, of each state’s maritime belt, or territorial waters; namely, 
that there is a lower zone of territorial air space, and a higher, 





1. Professor Hazeltine’s Law of the Air (1911) contains the best ac- 
count of these matters which has been published in England. 
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unlimited zone of free air space. That theory, too, has been dis- 
credited by events and need not detain us. 


(3) The third theory was to the effect that the state has com- 
plete sovereignty in its superincumbent air space to an unlimited 
height, thus applying the cujus est solum maxim in a crude form. 

This theory confers upon the territorial state the unfettered 
right of excluding foreign aircraft, public or private, the right of 
regulation of any foreign aircraft it may choose to admit, and the 
right of jurisdiction over any foreign aircraft thus admitted. 

(4) The fourth theory is practically number three with the 
addition of a servitude of innocent passage for foreign non-military 
aircraft, akin to the right of innocent passage of merchant ships 
through territorial waters. 

There, briefly, are the four theories which were agitating the 
lawyers in the years preceding the great war. Possibly that is an 
over-simplification of the theories that were being advocated, and 
one could quite easily subdivide those four into a much longer 
list, but substantially those four represent the principal theories, 
and there was a mass of literature being poured our upon this 
topic, and many, many discussions were taking place at international 
legal gatherings. Then came the great war, and it accelerated a 
decision as between those competing theories, and the one which 
triumphed by treaty in Europe, including Great Britain, in the 
year 1919, was the third, the theory of complete sovereignty, sub- 
ject to a mutual treaty right of the free entry and passage of the 
non-military aircraft of other countries. 

I lay emphasis upon the fact that that is merely a treaty right, 
not considered to exist by customary international law, and there- 
fore requiring an express treaty for its creation. 

That treaty is, of course, the Convention which I have already 
mentioned, the International Convention of 1919 for the regulation 
of Aerial Navigation, and I am going to direct your attention to 
only three of the many clauses in that Convention. The first article 
is this: “The high contracting parties recognize that every Power 
has complete and exclusive sovereignty over the air space above its 
rey 2. ew 

There you get laid down in the most emphatic terms the 
third of the theories which I have outlined to you. 

Article II: “Each contracting State undertakes in time of 
peace to accord freedom of innocent passage above its territory 
to the aircraft of the other contracting States.” 
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Article III: “No military aircraft of a contracting State shall 
fly over the territory of another contracting State nor land there- 
on without special authorization.” 

Well now, the United States of America signed that Conven- 
tion of 1919, but did not ratify it. Nevertheless, it can safely be 
stated that this theory of complete national sovereignty in the 
superincumbent air space is accepted by this country, and indeed 
by substantially the whole of this continent. It forms the basis 
of the Pan-American Convention upon Commercial Aviation, of 
1928, and equally of your recent treaty upon the same subject with 
Canada. Moreover, by Section 6 of the Air Commerce Act of 
1926, Congress declares that the Government of the United States 
has, to the exclusion of all foreign nations, complete sovereignty of 
the air space over the lands and waters of the United States, in- 
cluding the Canal Zone, and also, Section 2 of the Uniform State 
Law of Aeronautics, which has been adopted by twenty-one states 
and Hawaii, declares “Sovereignty in the space above the lands 
and waters of this state is declared to rest in the state except where 
granted to and assumed by the United States pursuant to a con- 
stitutional grant from the people of this state.” 

Therefore we may say that in the international sphere this 
theory of complete national sovereignty in the air space has tri- 
umphed, and that the growing practice is to create by convention 
a mutual right of passage for non-military aircraft, and it can be 
only a short time before that practice becomes universal as between 
all states which have recognized one another and one another’s 
governments. 

So much for the international sphere, and perhaps I ought 
to apologize for the amount of time devoted to it, but you see, 
from the point of view of the beginning of air law in Europe, that 
international aspect is vital, because in a continent so divided up 
into state territories as Europe, until one has settled the basic 
international principles, it is difficult for any individual state to 
proceed to develop its own national air law, and therefore, it was 
not until after the Convention of 1919 that Great Britain took any 
substantial steps in that direction. 

Now, I would have you realize that that Convention of 1919 
had a double aspect. It fulfills a double function. Primarily, it 
regulates international aviation; that is, flights which cross the 
frontiers of the state of departure. It is obvious, from those sec- 
tions which I read to you, that that is its main, ostensible purpose; 
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but secondarily and incidentally, it involves and produces a con- 
siderable measure of unification in the private law of the states 
which are parties to it. Clearly, the law as to the nationality of 
aircraft, the registration and the marking of aircraft, as to cer- 
tificates of airworthiness of aircraft and competency of pilots, as 
to the documents which must be carried by aircraft, as to lights 
and signals and air traffic rules and many other matters, must be 
substantially uniform among states whose aircraft are flying over 
one another’s frontiers. That aspect of the matter has, of course, 
been fully realized in this country and cannot fail to be of interest 
to this conference; so that this Convention of 1919 forms the basis 
of the British law of aviation in its administrative and regulatory 
aspect, and accordingly necessitated the British Air Navigation Act 
of 1920 and the many Orders in Council which have been issued 
in pursuance of it. 

I am not going to recite to you the numerous topics with 
which that act deals. Many of them are of a highly technical char- 
acter, but in the main they are based upon the Convention, in de- 
siring to produce a uniformity amongst the different states that have 
conceded to one another, by that Convention, a mutual right of 
entry and passage. Obviously it matters very little to an aviator 
what is the land law or the marriage law of a particular state that 
he happens to be flying over; but it matters to him a great deal that 
the air law of that particular state should be substantially identi- 
cal with his own, and so long as doubt and uncertainty exist on 
points like that you are bound to get obstacles in the development 
of this new mode of transportation. 

That is, however, only one aspect of the British Aviation Law, 
the governmental aspect, and I propose now to touch very briefly 
upon one or two other aspects more connected with private law, 
and firstly, with the liability of the operator of an aircraft for 
damage done to persons and property on land. You have all 
heard of that ancient maxim, cujus est solum, ejus est usque 
ad coelum, et ad inferos, a maxim which seems to have slipped 
almost inadvertently into the English common law and is now 
giving a great deal of trouble on both sides of the Atlantic. This 
maxim, in spite of the imposing language in which it is enshrined, 
is not found in Roman law, and was probably coined in the Middle 
Ages by some commentator upon Justinian’s digest. I think it is 
Dean Pound who described a maxim as being a “substitute for 
thought.” It is a dangerous short cut. It is apt to operate in the 
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same way in law as a slogan in public affairs, and now that our 
courts are really being called upon to construe and apply this 
maxim, it is becoming very difficult and very important to know 
exactly what it means, and in particular, to know whether it means 
that an aviator who flies across the land of another commits the 
tort of trespass so as to expose himself to an action for damages 
at the suit of the land owner. 

My own view, and I am very glad indeed to find that it accords 
with the view of Mr. George B. Logan, of St. Louis, is that the 
maxim involves no such consequence, and in the recent Summer 
School Conference which the Air Law Institute has been holding, 
we have devoted a good deal of discussion to the meaning of that 
maxim. The suggestion which I have made in the course of those 
recent lectures is that a reasonable interpretation of the maxim 
is as follows, namely, that there is a presumption that the owner 
of the surface is also the owner of any fixed contents of the air 
space above it, and that he has the exclusive right of exploiting 
and occupying that air space by filling it with fixed contents— 
buildings, mooring masts and so forth. I am disposed to admit 
that you can own air if you can enclose it in a receptacle such as 
a room or a bottle, but I incline to the view that space is not own- 
able, and herein lies the importance of distinguishing between air 
and air space. I am inclined to think that space is not capable 
of legal ownership. 

Obviously, that is a matter which we could discuss at great 
length. It is not a purely academic matter, because courts of law, 
both in your country and in mine, and particularly in this country 
in those states that have not adopted the Uniform State Law upon 
Aeronautics, are being forced to direct their attention to this 
maxim and to give it a reasonable interpretation. But in England 
the British Air Navigation Act of 1920 has settled this question 
by enacting as follows. Before I read part of the section, perhaps 
I may put into popular language what it has done. It says, in 
effect, no action for trespass or nuisance lies for a mere flight at a 
reasonable height over the property of another, but if any material 
loss or damage is done an absolute duty rests upon the operator of 
the aircraft, the owner of the aircraft, to make compensation. That 
is, in popular language, what our Parliament has enacted to this 
point. 

Now if I may just read the really important part of this sec- 
tion nine of the British Act of 1920, it is as follows: ‘No action 
shall lie in respect of trespass or in respect of nuisance by reason 
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only of the flight of aircraft over any property at a height above 
the ground which, having regard to wind, weather and all the cir- 
cumstances of the case, is reasonable; or the ordinary incidents of 
such flight, so long as the provisions of this Act and any order made 
thereunder and of the Convention are duly complied with.” I will 
stop there for a moment. 

That is what we may call the “disabling” part of the section. 
In effect it says: if it be the fact that the common law gives an 
action of trespass or nuisance against an aviator who flies across 
another person’s land in an unreasonable manner, then we disable 
such land owner from taking such action against an aviator who 
behaves in a reasonable fashion, and complies with the Act and the 
orders in Council and in Convention. 

Now we come to the second part of this provision, which I 
call the enabling part, because it creates a court of action. That 
is as follows: “But where material damage or loss is caused by 
an aircraft in flight, taking off, or landing, or by any person in such 
aircraft, or by any article falling from such aircraft, to any person 
or property on land or water, damages shall be recoverable from 
the owner of the aircraft in respect of such damage or loss, without 
proof of negligence or intention or other cause of action, as though 
the same had been caused by his wilful act, neglect or default, ex- 
cept where the damage or loss was caused by or contributed to by 
the negligence of the person by whom the same was suffered.” 
Thereby you see the Act creates a statutory cause of action, a new 
statutory tort. 

There may well be in common law a cause of action against 
a negligent aviator, but here if any material damage or loss is 
caused to a person or property on the ground the party so injured 
has an absolute right to recover against the owner of the aircraft, 
who may be a more substantial person than the pilot, for any loss 
or damage thus incurred, unless the defendant can show it was the 
plaintiff’s negligence which caused or contributed to the loss or 
damage. 

I give you there the gist of the section. Notice that our law 
places the liability on the owner, leaving him to recover against 
any person such as a friend or servant who may be personally 
responsible for the damage that resulted. 

But there is one case in which it is not the owner, and that is 
in the case of what I may call an “out and out” charter of the air- 
craft exceeding fourteen days. I mean by “out and out” namely, 
that no pilot or other member of the crew is taken over by the 
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charterer. In that case, where there is an “out and out” charter 
of the aircraft exceeding fourteen days, the statute substitutes the 
charterer for the owner as the person liable under that section. 

There is only one qualification to be made upon that section, 
and that is made by Section 18, which says that Section 9 does not 
apply to aircraft belonging to or exclusively employed in the 
service of His Majesty unless and until it may be made applicable 
by an Order in Council. No such Order in Council has yet been 
made. That was merely a desire to protect the Crown against 
actions for damage done by governmental aircraft. 

It is obvious, too, that that Section 9 imposes a compromise, a 
bargain, between the aviator and the general public, namely, no 
liability on the aviator for the mere flight of an aircraft over the 
land of another at a reasonable height and in a reasonable man- 
ner, but absolute liability of the owner or charterer of an aircraft 
for any material loss or damage resulting to any person or property 
on land. In that fashion has the British Parliament laid the ghost, 
the usque ad coelum ghost, by consigning it ad inferos. 

Now just a word or two as to one or two other sources of 
English law relating to aircraft. Today in England, in Great 
Britain, apart from a few minor matters such as police court prose- 
cutions for low flying and a Scottish decision on ballooning, we 
have in Great Britain no reported decision upon any areonautical 
question, therefore our law, apart from the statute and Orders in 
Council, has to be sought in the speculative opinions of writers 
and in the actual advice given by lawyers connected with the avia- 
tion industry or making claims against it. 

As to the contract of carriage, I think it is generally admitted 
that there is no reason inherent in the nature of aviation why a 
corporation which operates aircraft for gain should not be a com- 
mon carrier, both as to goods and as to passengers,? and that prima 
facie such a corporation is a common carrier, and of course we all 
know what degree of liability the possession of that status entails. 

But in practice, these corporations in England take steps to 
repudiate that status and the ensuing liability, and legally they 
are able to do so provided the words they use are unambiguous and 
otherwise effective. All air carriers who operate between Great 
Britain and other countries carry both goods and passengers on 
the basis of certain general transport conditions which have been 





2. By English law the degree of liability incurred in the carriage of 
passengers is quite different from the liability in regard to goods. 
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negotiated by international agreement and prevail practically 
throughout the European continent. 

Well now, my duty is merely to refer to the beginnings and 
the development of aerial law and it is obviously quite impossible 
for me to attempt to give you a complete sketch. I am only going 
to make one more general remark, and that is upon the alleged 
analogy between the aircraft and the ship, an analogy which one 
is very apt to adopt by reason of the many nautical terms that 
are used in connection with aviation. 

Of course, a ship has been endowed by the law with a very 
peculiar juristic status. Metaphorically, that status is sometimes 
put like this, by saying that the ship is a floating portion of its 
own state’s territory. That is a dangerous metaphor, and person- 
ally I should never dare to state the law like that, but it suffices to 
illustrate my point that a ship differs from any other kind of mov- 
able property, like an automobile, in the fact that it attracts to it 
certain peculiar characteristics, and in particular attracts to it the 
jurisdiction of its home state wherever it may be; if on the high 
seas, exclusive jurisdiction of its home state, if in some other state’s 
territorial water, then a concomitant jurisdiction of its home state, 
and therefore of course what we call the law of the flag, the law 
of the nationality of that ship, is always available to regulate the 
many things that may occur and transactions that may be carried 
out on such a ship—crimes, torts, contracts, births, deaths, mar- 
riages, wills, et cetera. 

You can thus see why we must pause before we liken an air- 
craft to a ship in a wholesale fashion, and apply to it the law of 
ships, just as if it were a new kind of ship, just as if it differed 
from a steamer, a coal driven steamer, in the way a motor driven 
steamer differs from a coal driven steamer. English law has not 
identified aircraft with’ ships, and automatically and universally 
applied to aircraft all the peculiar juristic qualities belonging to 
the ship. Nevertheless, in several special topics such as salvage 
service rendered to or by aircraft at sea, our legislature has adopted 
the maritime analogy and likened aircraft to ships, but any general 
maritime analogy has been rejected. 

It seems to me, if I may venture to say so, that any group 
of persons who are contemplating legislating with regard to air- 
craft have got to consider very carefully what attitude they are 
going to adopt toward that very seductive analogy of the ship, and 
consider how far they are going to adopt it, consider whether they 
are going to adopt it wholesale, with all its juristic consequences, 
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or whether they are merely going to pick and choose from sea law 
and the law relating to ships, and merely select those particular 
maritime institutions which seem appropriate to aircraft, and apply 
them to aircraft by specific legislation. The latter is the solution 
which we have preferred in England. 

While I feel that this has been a very scanty outline to you 
of the beginnings of aeronautical law, possibly it may help to show 
you the sort of angle from which we, in England, are approaching 
this very important new branch of the law. (Applause.) 


CHAIRMAN Lanois: Dr. McNair, I am certain your very splendid paper 
has fascinated and interested the lawyers in attendance, and as one of the 
laymen, I want to thank you for making your words of so few syllables 
that I was able to understand them. One of the problems we laymen have 
when getting mixed up with lawyers is finding out what it is we have done, 
and what it is we are to do, because of the language used. 

Chairman Landis made several announcements, concluding by introduc- 
ing M. Albert Roper to the Conference. 

CHAIRMAN Lanpis: Does the Conference desire to say anything at this 
time, or do you desire to wait until later? If anyone has any remarks, I 
am sure we have fifteen or twenty minutes, possibly half an hour, between 
now and the time we must lunch, to hear them. 

If there are no remarks, we will adjourn until two o’clock. 

The meeting adjourned at twelve o’clock. 


MONDAY AFTERNOON SESSION 
August 18, 1930 


The meeting convened at two o’clock, Major Reed G. Landis presiding. 

CHAIRMAN Lanpis: We will begin this afternoon session with the 
report of the Rules Committee, which met this noon. Mr. Howard Knotts 
is Chairman of that committee. 

Mr. Howarp Knotts: The rest of the Rules Committee is still having 
dessert! It was thought, in order to avoid any controversy in the matters 
acted upon and the things that this Conference might produce to be taken 
back home to the several states, that we had best work out a system of 
voting and of procedure that would take the least possible time and yet be 
fair to each person represented, and having in mind those things the Rules 
Committee very respectfully submits this report: 

First, that Robert’s Rules of Order will prevail in all matters not 
specifically presented by the committee. 

Second, that in matters of discussion, whether under the head of dis- 
cussion at the various sessions or under discussion on resolutions, that one 
person not be permitted to speak more than twice on the same subject, and 
that he or she be limited to five minutes for each of such speeches. Of 
course, we had in mind that where questions are asked or explanations are 
demanded that the speaker could have additional time, or if it happened to be 
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so fluent, that he might have the unanimous consent of the Conference, if he 
obtained it, to speak further. 

We also would like to have each person present, when rising to speak, 
give his name and the name of his state, or the name of the group he 
represents if it be a group of operators or manufacturers or some such 
similar group, and if you do represent such a group, we should like to have 
the name of your state also. 

Now as to voting, of course the usual “Yea” and “Nay” vote would 
first prevail on all questions, and after that, of course, there would be no 
further voting if the vote is unanimous, or if there is no objection to the 
vote as it is taken by “Yea” and “Nay,” but if there is an objection and a 
division is called for, the vote shall be taken by states and by number, and 
will be done in this fashion: 

The state will be called for, and the Chairman from that state will be 
responsible for its vote, not only as to how it shall vote by the majority of 
its members present, but also how it shall vote by number. For example, if 
Pennsylvania is called, I think there are two men here from Pennsylvania, 
and the vote shall be, “Pennsylvania in the affirmative, two.” Or, of course, 
if there is a division of opinion they might draw lots or the Chairman 
might give us their vote as “Pennsylvania, one and one.” We are making 
each Chairman responsible for the vote of his state. 

If we have omitted anybody who is here as the representative of any 
group, we want him to feel quite free to stand up and tell whom he repre- 
sents, and vote as he sees fit. 

As to Resolutions, each Resolution shall be presented in writing to the 
Resolutions Committee, and for your information, the Chairman of that 
committee is Mr. John M. H. Nichols, of Milwaukee, Wisconsin, who was 
delayed in coming today but who will be here tonight or tomorrow. I will 
personally see that he is introduced to the convention tonight or tomorrow 
morning. 

No action shall be taken by this Conference except on resolutions sub- 
mitted to the Resolutions Committee. In other words, when we have our 
discussion, that we not direct the Resolutions Committee to do certain 
things, but let them originate such things as they see fit in the light of the 
discussion, and then when we act on the resolutions we can discuss them 
at that time. 

The Resolutions Committee is to present each resolution submitted to it, 
whether it approves it or disapproves it, giving its action and the reason 
therefor, and the Resolutions Committee is to have the power to originate 
resolutions in the light of discussion it hears upon the floor of the Con- 
ference. 

As to the time of submitting resolutions, we believe and request, and 
in fact make it a rule, that all resolutions concerning subjects that are taken 
up on Monday or Tuesday be submitted to the Chairman of the Resolutions 
Committee or some member thereof by Tuesday night, and all resolutions 
on subjects that are taken up on Wednesday morning be submitted not later 
than Wednesday noon. 

That is the report of the Rules Committee, Mr. Chairman. 

CHAIRMAN Lanois: Is there any objection to that report? If not, the 
Chair will assume it is unanimously adopted. 
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We have one more brief ceremony to go through, and then we can get 
down to the more pleasant and profitable business of the Conference. 

The Executive Committee of the Conference has had manufactured and 
engraved this gavel, for presentation to the Honorable Louis L. Emmerson, 
Governor of the State of Illinois, who, as you know, officially greeted you 
this morning through proxy, and on behalf of the Air Legislative Conference 
I take a great deal of pleasure in presenting this gavel to Governor Emmer- 
son’s representative, Mr. Howard Knotts. 

Mr. Howarp Knotts: Like the ghost that Dr. McNair committed and 
recommitted this morning—from ghost to ghost. I return it to you. 

CHAIRMAN Lanois: We are fortunate today in having as a presiding 
officer a very distinguished gentleman from California the Honorable Gurney 
E. Newlin, of Los Angeles, Past President of the American Bar Association. 
It gives me a great deal of pleasure to present to you Mr. Newlin. (Ap- 
plause. ) 

Hon. Gurney E. Newlin took the Chair. 

CHAIRMAN NEWLIN: It is indeed a peculiar pleasure that I have in the 
honor of presiding at one of the deliberations of this first meeting of this 
Conference, and that is really caused by two things; first, on account of the 
intense and real interest that I have in the various problems in which you 
are pioneering the way, and, secondly, because I feel that the work of this 
Conference is of incalculable importance, in that it is approaching in a 
constructive and analytical way a new problem that must be solved, and that 
you are endeavoring to solve not by the mistakes and not by hard experi- 
ence, but by anticipating the problems that may and certainly will arise, and 
providing remedies therefor before they do arise. , 

The remark was made today that the attendance was not overwhelmingly 
large, and in reply I made the statement that numbers make no difference 
whatever, and I could not in that regard help but think back to what the 
attendance at the original meeting of the American Bar Association was. 

The American Bar Association is now fifty-two years old. The at- 
tendance at its original meeting was fourteen, and now it has in excess of 
29,000 members. It is not the numbers, but it is the spirit and it is the 
devotion and the desire to constructively help in that which is now, and will 
increasingly become, a vital element and a necessity in our daily life. 

And so, if in this small and inconspicuous way I may have the oppor- 
tunity to have some part in starting out what I am sure will be a very neces- 
sary and a very helpful thing in the progress of aviation, I am extremely 
happy. 

I now have the very great pleasure and honor of introducing to you as 
the first speaker of the afternoon M. Albert Roper, Secretary General of 
the International Commission on Aerial Navigation. M. Roper. (Applause.) 





RECENT DEVELOPMENTS IN INTERNATIONAL 
AERONAUTICAL LAW 


ALBERT RoOPER* 


Ladies and Gentlemen: I am to speak on the “Recent De- 
velopments in International Aeronautical Law.” Before I start try- 
_ing to explain what has been the recent development of interna- 
tional aeronautical law, let me, please, insist on the two main ideas 
that inspired all the efforts made in Europe on that ground: 

1. The absolute necessity of uniform regulations concerning 
aerial navigation, and, 

2. The utility of a central organization charged with the 
duty of revising permanently the international regulations laid down, 
to amend them in accordance with the progress made in aerial 
technic. 

The absolute necessity of uniform regulations concerning aerial 
navigation is evident. No international air traffic would be possible 
if a pilot flying, say, from London to India, had to comply with 
six or twelve different systems of regulations, and the safety of 
the flights would be seriously reduced if the airmen had to obey 
various rules of countries whose boundaries they could not even 
see from the air, and had to use different maps and understand 
different codes of meteorological information. The necessity is, 
moreover, unanimously admitted, and you are in this country per- 
fectly aware of the situation. 

To avoid any misunderstanding, may I state that when I com- 
pare, in my explanations, your country with ours, I do so by com- 
paring the United States of America to Europe as a whole, and 
your different states to our different countries. This comparison is 
certainly justified from the point of view of the operation of air 
lines, because distance is a factor of first importance in aviation. 
It is also partly justified from the legal point of view, because 
different regulations may be adopted in your different states. It is 
not entirely justified from the political point of view, because of 
the existence of your Federal Government. Also, there is another 
very important practical difference, due to the fact that one language 
is used all over the territory of your immense country. 
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You had, nevertheless, to face the problem of the unification 
of the states’ air regulations, and I know that a great amount of 
work has been done here in that way, and that you are meeting 
here now especially to discuss this question, and that is why I have 
so heartily accepted the invitation so kindly extended to me to come 
here. 

Our work in Europe has been greatly facilitated by the fact 
that the necessity of the unification of the air regulations has been 
understood by the governments before they started to prepare their 
national laws and regulations. Furthermore, our Convention of 
1919 was drafted before the creation of our European air lines and 
before the birth of commercial aviation, and this explains most of 
its defects and at the same time has also been the main reason 
for its success. 

Dr. McNair explained this morning in a most comprehensive 
manner the origin of this Convention. I shall stress only one 
point: We succeeded in preparing that Convention in 1919 be- 
cause the Aeronautical Commission of the Peace Conference that 
drafted it was composed of airmen, perfectly aware of the diffi- 
culties of flying, anxious to facilitate the development of aviation, 
and with absolute confidence one in another. That is why they 
easily came to a unanimous agreement, formulating the main prin- 
ciples in one day and drafting the whole convention in a few weeks. 

This does not mean that it was perfect, and it could not be 
perfect, because nobody could foresee, a few weeks after the 
armistice, what the future of commercial aviation was going to 
be. Some criticisms were made, and that was not surprising, but 
the same men who drafted the Convention recognized its defects, 
and were ready to amend it as soon as they could again meet after 
the coming into force of the Convention in 1922. 

The result of the adoption of the two protocols of 1922 and 
1923, amending Articles V and XXXIV of the Convention, was 
the adhesion of a great number of states to that international agree- 
ment. I shall not give an analysis of this Convention, because each 
of you has a book containing the text of its agreements. After 
the first debates of 1922 and 1923 we lived a peaceful period of 
six years. No new criticism of the Convention was officially for- 
mulated; on the contrary, its principles were applied in the whole 
world by all the states, signatory and non-signatory, which during 
that period prepared their national laws and regulations relating 
to air navigation. 
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The International Commission for Air Navigation abstained, 
therefore, from all polemics, and applied itself solely to the success- 
ful accomplishment of the task entrusted to it by the Convention. 
It organized itself vigorously as soon as it was instituted, fixed 
its seat in Paris, decided to meet at regular intervals, created 
a permanent Secretariat and defined its methods of work by form- 
ing for the study of technical questions six Sub-Commissions. 

This Commission has held up to the present time eighteen 
sessions. A large number of items has been studied by it. Without 
enumerating all of them, the following can be cited as among the 
most important: 


Establishment of the standard minimum requirements for the issue of 
the airworthiness certificate, with which all aircraft engaging in interna- 
tional navigation must be provided. 

Determination of methods of employing wireless apparatus in aircraft. 

Publication of maps for air navigation, which are to be prepared in a 
uniform manner for all countries. 

Unification of the log books and documents on board aircraft, so as to 
simplify the formalities to be complied with in the course of journeys by air. 

Rules as to lights and signals and the preparation of a Code for Air 
Traffic. 

Unification of the models of the certificate of airworthiness, certificate 
of competency and license, so as to permit the ready identification of their 
holders, whatever be the language in which the documents have been issued. 

Unification of the symbols and terms used in aeronautical technology, 
which will facilitate international discussions and the translation of studies, 
researches or tests made or undertaken. 

Medical examinations required for pilots of aircraft. 

Organization of emergency medical boxes on board aircraft. 

Adoption, for calculations, of an international standard atmosphere. 

Composition of the operating crew of aircraft. 

Collection and dissemination of meteorological information. 

Unification of the characteristics required in respect to materials used 
in aeronautical construction. 

Compilation, centralization and publication of air traffic statistics. 


Other questions of equal importance are already submitted 
for the future deliberations of the Commission. Its program is 
therefore a vast one; it will continue to enlarge, and it may be 
considered that the development of international air navigation 
will greatly depend on the activity of the International Commission 
for Air Navigation and the value of its labors. 

In engaging in all these studies the International Commission 
for Air Navigation relieves the states parties to the Convention 
of the difficult and expensive work which the examination of these 
questions by each one would entail, and it deals with these problems 
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in the simplest and most rapid manner, inasmuch as it brings into 
agreement states which, without it, would be obliged, after separate 
studies, to arrive at laborious agreements in scattered groups. 

It renders the further service to these contracting states of en- 
suring the centralization and dissemination of a somewhat con- 
siderable mass of information (national laws and regulations, in- 
formation regarding aerodromes, wireless transmission, meteor- 
ological reports, etc.), a knowledge of which is indispensable to 
airmen of all countries. 

But in spite of its activity and good will the International 
Commission for Air Navigation did not study all the questions 
raised by the increasing development of air navigation. To take 
first the largest ground upon which our Commission did not inter- 
fere, I shall point out that the Aerial Private Law was studied 
by another organization, called the “International Conference on 
Aerial Private Law.” It has been said that that conference was 
called because our Commission had no competency in the matter. 

That is not right. 

It is true that no provision relating to private air law is to be 
found in the Convention of 1919. In fact, an article dealing with 
the competency of the law of the state flown over and the legal 
condition of obligations created on board aircraft had been inserted 
in the original draft of the convention in 1919, but it was taken out 
on account of the large discussions it raised at that time, where 
no practical experience of the operation of air lines had been ob- 
tained, but that does not mean that the contracting parties cannot 
decide, if they are in unanimous agreement on that point, to insert 
now in the Convention new articles dealing with private air law. 

The truth is that when the French Government thought, in 
1924, that the time had come to discuss the question of the liability 
of the air carriers and to start the study of the other chapters 
of private air law only twenty-one states were parties to the Con- 
vention of 1919, and consequently represented in the International 
Commission for Air Navigation. The French Government con- 
sidered it more advisable, under those circumstances, to call a gen- 
eral conference to undertake, on a larger basis, the discussion of 
that question of universal interest. There was, moreover, no con- 
flict between our Commission and the French Government, which 
showed its feelings on the subject by inviting me, in my capacity 
of General Secretary of the Commission, to be the General Secretary 
of that conference. 
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The International Conference on Aerial Private Law was held 
in Paris in October and November, 1925. Forty-three countries 
were represented, among them the United States. The United 
States sent only two observers, Lieutenant-Commander Burg, of 
the Embassy in London, and Major Yount, of the Embassy in 
Paris, to this conference. 

The conference, after having prepared a draft convention re- 
lating to the responsibility of carriers by aircraft, presented a mo- 
tion having in view the institution of a limited committee of legal 
experts charged with the preparation of the continuation of the 
work of the conference by studying in the first place the following 
questions : 


Damage caused by aircraft to property and persons on the ground. 

Compulsory insurance. 

Establishment of aeronautical registers; ownership of the aircraft, vested 
rights, mortgages. 

Seizure. 

Hire of Aircraft. 

Aerial collisions. 

Legal status of the commander of the aircraft. 

Way-bill. 

Uniform rules for determining the nationality of the aircraft. 


This committee was organized in Paris in 1926, It took the 
name of the “International Technical Committee of Aerial Legal 
Experts,” and met in 1926, 1927, 1928 and 1929, dividing itself into 
four commissions, each studying a certain number of questions. 

The committee, in the course of these sessions, revised and 
completed the draft Convention prepared in Paris in 1925, to 
present a new. text to the Second International Conference on 
Aerial Private Law, which was held in Warsaw, at the invitation 
of the Polish Government, in October, 1929. Thirty-two states 
were then represented, and it is to be noted that the United States 
of America did not send any representatives to that second con- 
ference. 

The Conference adopted then a “Convention for the unifica- 
tion of certain rules relating to international carriage by air,” dated 
October 12, 1929. This Convention was signed by a certain num- 
ber of delegates, and will come into force when it will have been 
ratified by five of the signatory powers. I shall simply say here 
that by this Convention, “in the carriage of passengers, the liability 
of the carrier for each passenger is limited to the sum of 125,000 
Francs; (new French Francs) ; in the carriage of registered lug- 











400 THE JOURNAL OF AIR LAW 





gage and of goods, the liability of the carrier is limited to a sum 
of 2,500 francs per kilogram. As regards objects of which the 
passenger himself takes charge, the liability of the carrier is limited 
to 5,000 francs per passenger. 

A complete translation into English of this Convention will be 
inserted in the next number of the Journal of Air Law, published 
by the Air Law Institute. 

The International Technical Committee of Aerial Legal Ex- 
perts will now go on studying the other questions of Private Aerial 
Law put down on its agenda. 

Another question has also been discussed outside of our Com- 
mission. It is the question of Air Mail. When the Convention was 
prepared in 1919 the Commission had been requested by some of its 
members to add to it, after the Customs Annex, another Annex 
of the same character dealing with Air Mail. The Italian dele- 
gation was very insistent on that insertion. The Commission did 
not feel that the time for such action was opportune and such an 
Annex was not prepared. Therefore, it was left to the Postal 
Administrations of the various countries to deal with that matter. 

In these circumstances, the Air Transport Committee of the 
International Chamber of Commerce thought fit: 

1. To suggest that a special conference of the Universal 
Postal Union be held to deal with the Air Mail, and, 

2. To present to that special conference certain definite prop- 
ositions. 

Such a special conference was held on the proposal of the 
Soviet Government, at the Hague, in September, 1927, and adopted 
an “International Arrangement for Air Mail.” 

This conference was composed of representatives of the Postal 
Administrations of thirty-seven countries. The United States Postal 
Administration was represented. The International Arrangement 
then adopted has been included in the International Postal Con- 
vention revised in 1929 by the Postal Conference of London. It 
has now been in force for five years. I cannot, in the scope of the 
present discussion, give even a short analysis of this Arrangement. 
I shall say only that the Association of European Air Companies 
declared that they were satisfied with it. 

Let us now see what has been done as regards the prevention 
of the propagation of epidemics by public transport air services. 
This question is manifestly of great importance to the develop- 
ment of air navigation, and it was to be expected that it would 
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be raised one day or another, inasmuch as the hygienic services 
of the different countries had occupied themselves with the matter 
for several years. 

It was certain that the Bureau of the International Office of 
Public Hygiene was competent in the matter, by virtue of an inter- 
national convention in force for a great number of states, but it 
was equally certain that the International Commission for Air 
Navigation could not renounce its interest in any initiatives that 
might be taken in this connection. 

The Director of the International Office of Public Hygiene, 
having entered into relations with the Secretariat of the Interna- 
tional Commission for Air Navigation in the summer of 1929, in- 
vited me to attend this sitting of the Quarantine Commission. 

I confess that I was not without some disquietude at the time 
of the opening of the debates, but the spirit in which the discussion 
was engaged quickly reassured me, as I had the satisfaction of 
seeing that all the members of the Office were disposed to give 
the greatest consideration to the needs of air navigation and the 
necessity for the air services of ensuring communications with the 
least possible delay. 

The Quarantine Commission decided, therefore, to consider 
measures capable of satisfying the sanitary services concerned with- 
out causing prejudice to the rapidity of air communications. A 
special Air Sub-Commission was created within the Quarantine 
Commission, which requested me to follow the work of this Sub- 
Commission and to ensure the liaison between that organization 
and the International Commission for Air Navigation. 

These studies led to the preparation of “Advanced Draft In- 
ternational Regulations,” which is a rather long document con- 
taining detailed provisions, in order to leave the least possible 
room for arbitrary decisions. It provides for sanitary aerodromes 
with sanitary organizations, reduces the sanitary papers to be car- 
ried on board the aircraft to the mere entry in the log book of the 
aircraft of certain information and declarations, and foresees spe- 
cial measures in the cases of plague, cholera, yellow fever, typhus 
and variola. This “Advanced Draft” will be discussed by the In- 
ternational Office of Public Hygiene in a few weeks, before being 
presented to the governments. 

These are the most important discussions that have recently 
taken place in Europe, but I think I must say a few words about 
the international bodies now dealing with aerial matters. They 
are rather numerous and of different character. Some are govern- 
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mental, such as The League of Nations, The Pan-American Union, 
and The International Conference on Aerial Private Law. 

Some are simply official, because they are approved or organ- 
ized by governments, such as Conferences of officials of aeronautical 
departments, who meet from time to time in Europe, and that also 
applies to the International Congresses, the first of which was held 
in Paris in 1921. (I am speaking of the first of the new series 
after the war, because before the war a certain number were held.) 
Others were held in London in 1923, Brussels in 1925, Rome in 
1927, Washington in 1928, and the next will be held at The Hague 
in September of this year. 

Another group is of a private nature, such as the International 
Aeronautical Federation, which registers the records; the Inter- 
national Air Traffic Association, grouping the European Air Com- 
panies, the International Chamber of Commerce, the International 
Law Association, and the International Legal Committee for Avia- 
tion, which is preparing a “Code of the Air” for the guidance of 
the governments. 

The number of these bodies may seem astonishing, but it would 
be difficult to eliminate any of them. Each has its own usefulness 
and, after all, we do not see a serious danger in their multiplicity 
so long as there is a central governmental body able to choose among 
their decisions or recommendations that which is to be enforced. 
This has been the duty of our International Commission for Air 
Navigation since its institution, and it is the proven usefulness 
of this body which has led the states who are non-parties to our 
Convention to adhere to it. 

The following table of ratifications and adhesions illustrates 
the progression since 1922: In 1922, fifteen states were parties 
to the Convention; Belgium, Great Britain and the British Domin- 
ions and India, France, Greece, Japan, Portugal, Jugo-Slavia, Siam 
and Persia. In 1923 we welcomed Italy, Bulgaria and Czecho- 
slovakia; in 1924, Roumania, Uraguay and Poland; in 1925, Chile; 
in 1927, the Saar Territory, Sweden and Denmark; in 1928, The 
Netherlands and in 1929, Panama, and we are now expecting Nor- 
way, Finland and Brazil. 

This increase was indeed very satisfactory, but nevertheless 
several very important countries were remaining outside of our 
Convention, Germany and Spain, for instance, and this situation 
led to the conclusion of special agreements between neighboring 
states, and could, perhaps, lead to the formation of new groups of 

















DEVELOPMENTS IN AERONAUTICAL LAW 403 


states, creating a real danger for the unification of the air law. 
In fact, this situation led to the preparation of two other Con- 
ventions, the Ibero-American, and the Pan-American Conventions. 
The first one was prepared in a conference called in Madrid in 
1926 by the Spanish government. Twenty-one states, Spain, Portu- 
gal and South American countries, were represented, ten of which 
had signed our Convention of 1919, and three of which were par- 
ties to it. 

The Convention that was adopted reproduced exactly except 
in three instances, the provisions of our Convention. These three 
differences having been suppressed by the Protocol of 1929, I may 
venture to say that when this Protocol becomes effective the two 
Conventions will be identical, and the Ibero-American will prob- 
ably not subsist. 

The Pan-American Convention, signed in Havana February 20, 
1928, is of a different character. It was prepared by twenty-one 
states, eight of which had signed our Convention of 1929, and three 
more of which were parties to it. This Convention has been ratified 
by four states, Guatemala, Mexico, Nicaragua and Panama, and 
has not yet become effective. 

A comparison of this Convention with the Convention of 1929 
shows several differences, but none of them is of such importance 
as to be considered as compromising the unity of aerial law. Never- 
theless, something had to be done, and the International Commission 
for Air Navigation was decided upon to make an effort toward a 
general agreement. An opportunity occurred in October, 1928, 
when the German Government let be known the reasons it had 
until then refused to adhere to the Convention of 1929. At that time 
Dr. Wegerdt, Ministerial Councillor in the Ministry of Communica- 
tions of the German Reich, published an article entitled, “Germany 
and the Aerial Convention of 1919’? and the proposals contained 
in this article were later approved by the German Government. In 
this document the Convention was studied, article by article, and 
many changes were requested. 

The International Commission for Air Navigation declared at 
once that it was ready to study without delay these German criti- 
cisms, and, adopting the procedure proposed by Dr. Wegerdt, de- 
cided to hold an extraordinary session, to which all the governments 
of the non-contracting states would be invited to sit with the gov- 
ernments parties to the Convention. 





1. See 1 Jour. Am Law 1, for English translation of this article. 
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This General Conference was organized by the Commission 
and held in Paris in June, 1929. Seventeen non-contracting states 
were represented : 


Germany Finland 
United States of America Haiti 
Austria Hungary 
Brazil Luxembourg 
China Norway 
Colombia Panama 
Cuba Switzerland 
Spain Venezuela 
Esthonia 


Forty-three states were then attending, and they were, with 
the exception of the Soviet Government, which did not accept our 
invitation, practically all the states interested in the development 
of aerial navigation. The delegation of the United States of Amer- 
ica was headed by Mr. William P. McCracken, Jr., then Assistant 
Secretary of Commerce for Aeronautics. After six days of thor- 
ough discussion the conference adopted unanimously final resolu- 
tions containing a series of recommendations as regards the amend- 
ments to be made in the text of the Convention. The American 
Government had only to formulate certain reservations about a few 
of these conclusions. 

Immediately after the signing of these final resolutions the 
International Commission for Air Navigation met to make its de- 
cision as regards the recommendations of the conference. They 
were all unanimously approved by the Commission, which adopted 
at once a Protocol, dated June 25, 1929, bringing into the Convention 
all the amendments requested. This Protocol has now been signed 
in the name of almost all of the contracting states. It has already 
been ratified by several of them, and it will become effective in the 
near future, possibly in the course of the next year, and the amend- 
ments will certainly bring into the Convention most of the states 
really interested in air traffic. 

Let us now see what is the real scope of that Convention, 
which will, in the near future, ensure at least for Europe, Africa 
and partly Asia and America the unification of aerial law. An 
examination of the Convention, undertaken for the purpose of 
clearly defining the exact sense of its existing provisions by scrutin- 
izing the intentions of the original authors and the motives which 
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have given rise to the amendments subsequently made in its original 
text would enable us first of all to note two facts with regard to 
the amplitude and signification of the evolution which has taken 
place. 

First, the amendments made to the original text have not 
changed the general physiognomy of the Convention. 

Second, these amendments were not prompted by the need of 
adapting its text to the progress of aeronautics, but by a desire to 
ensure the universalization of this agreement by correcting the errors 
inherent to its origin. 

The general principles—sovereignty of the states over the air 
space, freedom of innocent passage, restrictions warranted by con- 
siderations of the public security of the states flown over, equality 
of treatment for the aircraft of the contracting states, uniformity 
of air legislation—have not been touched, have not even been sub- 
jected to re-discussion; but the methods of application of the Con- 
vention, fixed by the restricted group of the ex-allied states, have 
had to be remodelled and adapted to the necessities of a broad 
international collaboration. 

The “substance of the Convention” has remained intact, but 
the provisions relating to its application—regime of prohibited areas, 
special agreements with non-contracting states, nationality of air- 
craft, development of commercial air traffic, equality of the states 
in the councils of the international body instituted, admission of 
non-signatory states—have been sensibly modified. 

The merit of the authors of the Convention is in having freely 
accepted all criticisms with the sole desire of adapting their work 
to meet its ends. All suggestions having been examined, all diffi- 
culties having been overcome by unanimous agreement, we are able 
to measure the present scope of the Convention. It offers to the 
contracting states all the advantages resulting from the unification 
of public aerial law, entailing the standardization of the national 
regulations, without subjecting these states to exorbitant obligations, 
without demanding great sacrifices on their part and without expos- 
ing them to any danger. We even consider that it respects their 
rights too scrupulously, for, contrary to what might have been ex- 
pected, it accords to air navigators facilities which are extremely 
limited. Vue 

Rejecting in its first sentence the theory of the freedom of 
the air, the Convention sets down as a prefatory principle the rec- 
ognition of the sovereignty of the states over their air space. This 
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brutal suppression of the freedom of the sky, so dear to eminent 
jurists in the early years of the century, has not been criticized 
by any government ; some governments have shown themselves more 
liberal than others in the exercise of their right of sovereignty, 
but not one has thought of renouncing it. All of them, contracting 
or non-contracting, have embodied it in their internal legislation, 
no doubt because the world crisis has intensified everywhere the 
national spirit, but more especially because the governments, meas- 
uring from the point of view of national defense in the light of the 
terrible lessons of the war, the importance of the danger from the 
air, are conscious of their responsibility. The freedom of the sea 
outside the range of the most powerful guns presents only a relative 
danger, but the free movement in the atmosphere of aircraft, as- 
similative to guns of almost unlimited range, has not been accepted 
since 1919 by any government. 

Yet, all the contracting states, appreciating the immense value 
of the new rapid means of locomotion, felt that they should en- 
deavor to ensure its development, and adopted to this end the second 
principle of the Convention: “Each contracting state undertakes 
in time of peace to accord freedom of innocent passage above its 
territory . . . ,” but reverting to considerations of security, 
they hastened to complete this paragraph full of promise by the 
following general prescription, liable to nullify the proclaimed free- 
dom: “. . . provided that the conditions laid down in the 
present Convention are observed.” 

Among these conditions a great number are intended to ensure 
the uniformity of aerial law and to facilitate air traffic, and it is 
these that give the Convention its value; but certain among them 
limit the freedom of passage to such an extent that it is possible, 
by a strict interpretation, to reduce it to almost nothing. 

The restrictions made in the Convention to the principle of 
freedom of air traffic are in fact important, inasmuch as they rec- 
ognize the following rights of the contracting states: (1) The 
right to prohibit flight over certain parts of their territory, which 
may permit of allowing only insufficient corridors to subsist. (2) 
The right to fix the routes to be followed, which may entail pro- 
hibitive circuitous routes for aircraft. (3) The right to make con- 
ditional on their prior authorization the creation of regular inter- 
national air navigation lines, a system which might lead to the 
suppression of all air traffic in certain regions. 
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Under these circumstances, what is the extent of the facilities 
of passage accorded to aircraft belonging to the contracting states 
and fulfilling all the conditions of the Convention? 

1. A private aircraft is entitled to cross without landing the 
air space of another contracting state, provided that it follows the 
route, if any, fixed by the state flown over. It may, however, for 
reasons of general security, be summoned to land. 

2. A private aircraft may pass from one state into another 
state, provided that it lands, if the regulations of the latter state 
so require, at one of the aerodromes fixed by such state. 

3. A regular international air navigation line may be freely 
created and operated if the states flown over have not made the 
creation of such a line conditional on their prior authorization. 

The freedom of passage is really very much curtailed and 
surprise may be felt at hearing it stated that certain states, non- 
parties to the Convention, hampered in their aeronautical expansion 
by clauses of the Peace Treaty, would be committing a grave error 
in adhering to the Convention, inasmuch as they would thus throw 
open their skies to competitors more advantageously treated. 

The Convention in no wise forces the contracting states in 
this regard, and this may easily be realized by simply listening to 
the plaints of those who have experienced the solidity of the bar- 
riers set up by certain of their associates who have interpreted 
strictly the restrictive provisions adopted by common agreement. 
Such interpretations may even lead to veritable abuses of rights, 
inasmuch as a state which might hold a territory the use of which 
as a stopping-place would be of vital importance for international 
air navigation; for example, a lone island in the middle of a vast 
ocean might, by a strict interpretation of the texts, contrary to the 
very spirit of the Convention and without having to justify its 
attitude, suspend all air traffic by simply prohibiting access to the 
island. 

Shall it be concluded therefrom that the Convention of October 
13, 1919, has failed in its object, and that an endeavor should be 
made to substitute for it a more liberal agreement? No, for that 
would be exchanging the substance for the shadow and making 
an attempt doomed to certain failure. In point of fact, all the 
recriminations of authors, all the deliberations of congresses, all 
the resolutions passed by the associations of the world, will change 
nothing in the present situation so long as the governments have 
not modified their concepts. But, if a new diplomatic conference 
met, it would merely be a reassembling of the governments which 
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took part in June, 1929, in the conference convened in Paris for 
the revision of the Convention of 1919. 

All those who are really interested in the development of air 
navigation were present at that time, and by an overwhelming 
majority, in adopting the new text of the third paragraph of Article 
XV permitting of making conditional on the prior authorization of 
the states flown over the creation of any regular international air 
navigation line, they pronounced in favor of a restrictive inter- 
pretation of Article II of the Convention. 


It could not be hoped to find that they had so quickly changed 
their opinion, but on the other hand, if certain among them so de- 
sired, there is no text to prevent them from declaring themselves 
partisans of the regime of liberty, as the new text above mentioned, 
preferable in that regard to the obscure but more restrictive original 
text, stipulates merely that “every contracting state may make con- 
ditional on its prior authorization” the creation of the lines in 
question. This, in our opinion, is the key to the situation. 

The states which claimed for air lines the freedom provided 
for in Article II of the Convention—the United States, Great 
Britain, the Netherlands and Sweden, were only four in June, 1929, 
and moreover did not think of claiming the “freedom of the air,” 
but only real facilities for air traffic. We believe that tomorrow 
they will be six, and will no doubt soon become the majority, for 
as air navigation cannot exist without being international, the 
liberal regime without which it cannot develop will in any case 
one day impose itself. But such an evolution cannot be forced. 
The governments themselves will modify their attitude when the 
regularity and intensity of air traffic warrants a policy of “laissez- 
passer.” 

The action of time is indispensable in this as in other domains. 
Moreover, the progress made in aeronautical technic is constantly 
transforming the conditions of use of aircraft. At the time when 
aircraft flew laboriously just clear of roofs or elevated ground, 
authors were to be found who defended the seductive theory of the 
freedom of the air, but no government would have admitted at that 
time that a foreign aeroplane could pass freely under such conditions 
over its territory. Owing to the progress accomplished during the 
war, it appeared normal in 1919 to the states signatory to the Con- 
vention to undertake, while laying down the principle of the rec- 
ognition of their sovereignty, to accord facilities of passage which 
they regarded as very broad. 
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At present, in view of the fact that most of the governments 
endeavor to encourage the national companies whose activities de- 
pend to a large extent on the subsidies which they grant them, a 
movement of regression may be discerned, simply because the com- 
petition between the companies is only a competition between the 
governments which support them and which, as is quite natural, 
see in their maintenance a question of national prestige. 

This crisis can be only momentary. As soon as air lines fur- 
row regularly the continents, and particularly the seas, working 
with safety by day as well as by night, as soon as the first great 
international companies appear, as soon as governmental subsidies 
are no longer necessary, the situation will undoubtedly change. 

The states in favor of the regime of liberty, feeling then that 
they are strong numerically, will be able to accord facilities which, 
under pain of being dupes, they are still obliged to refuse, and the 
others will have to hasten to imitate them under penalty of being 
left on one side. No doubt at that time the states will be seen 
to be rivals in their zeal to divert the large streams of air traffic 
toward their territory. We do not believe that the states will be 
able, for a long time, to renounce their sovereignty over the air 
space, but the freedom of passage promised in 1919 will soon be 
so largely accorded that the Convention will produce all its effects. 

It is necessary, therefore, to await from the progress of aero- 
nautical technics, only the impulsion which will accelerate this 
evolution, and to amend unceasingly the regulations annexed to 
the Convention, in order that air traffic may develop extensively 
within the limits fixed for it by the present air policy of the gov- 
ernments. 

It has frequently been said that the value of the Convention lies 
in its Annexes, and from a practical point of view this assertion 
is fairly correct. The Convention does not open up the skies to 
aircraft, but it renders access thereto possible. As a matter of fact, 
in the absence of a general convention, the states themselves would 
have had to lay down their internal regulations; but, in spite of 
special agreements concluded between neighboring countries, such 
national regulations would have been dissimilar from the outset, 
and it would not have been easy to unify them later. 

Now, in this matter, unification is indispensable. The marks 
to be borne by aircraft (Annex A to the Convention) must be of 
the same nature and distributed according to a general plan to 
permit of the instantaneous identification of aircraft during flight; 
the conditions of airworthiness of machines (Annex B) must be 
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fixed by common agreement, so as to give to the states flown over 
a minimum guarantee in respect of the solidity and maneuverability 
of aircraft liable to cause damage on the surface; aircraft cannot 
cross continents rapidly unless the verification at each landing of 
the documents to be carried is facilitated by the international uni- 
fication of such documents (Annex C) ; international air navigation 
is possible only because the rules of the Convention as to lights, 
signals and air traffic (Annex D), have been universally applied 
for ten years; the public reposes confidence in the operating crews 
of public transport aircraft because it knows that in all the coun- 
tries the certificates and licenses of this personnel are issued only 
after examinations, the conditions of which are at least as stringent 
as those defined in Annex E to the Convention; and, finally, pilots 
would not be able to make any long flights if the aeronautical maps 
(Annex F) edited in the different states were not comparable, or 
if they bore symbols not having everywhere the same meaning, 
or if the meteorological information for the safety of flights (An- 
nex G) was transmitted in various languages or different codes. 

The necessity of the international unification of these provisions 
would suffice to justify the existence of a legislative organism 
charged with the duty of adapting these regulations, promptly and 
unceasingly, to the progress made. 

This powerful and flexible organization was instituted by the 
Air Convention in 1919, and it is because the International Com- 
mission for Air Navigation is indispensable that the Convention 
should be defended, even by the states which have not yet adhered 
to it. This necessity has indeed been fully appreciated, and that is 
what has thus far preserved the Convention, to which many states 
have rallied, not so much for the satisfaction of confirming by their 
adhesion the attitude which they had already assumed in estab- 
lishing their legislation in conformity with its principal clauses, 
as in order to be able to sit on the Commission and participate in 
the preparation of the regulations. . 

This movement should be further accentuated in the future, 
and this consideration should govern all the activities of the Com- 
mission: Realizing the importance of the duties entrusted to it, 
the International Commission for Air Navigation, keeping to the 
spirit which has gained for it the esteem even of the adversaries 
of the Convention, should apply itself to the task of continually 
bringing nearer to perfection the International Charter confided to 
its care. 
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Its task is immense, for it has to study all problems, inasmuch 
as its competency is general in a domain unlimited as the air space 
itself, and its role is delicate, as it has to regulate, prudently but 
resolutely, all aeronautical activity without ever impeding progress. 
It is permissible, then, to suppose that it has thus far fulfilled the 
hopes entertained of it, as its decisions have never been seriously 
criticised by the contracting states and its studies are followed with 
flattering attention by the aeronautical services of the states that do 
not participate in its labors. 


It is in this moral situation of the International Commissjon 
for Air Navigation that we perceive the best guarantee of the future 
of the Convention. 


Let us come now to some conclusions. If an examination 
is made of the internal laws hitherto enacted, it is found that they 
are all founded on the principles forming the basis of the Air 
Convention of October 13, 1919. To our knowledge only one state, 
the Union of Socialistic Soviet Republics, refuses to admit the 
freedom of innocent passage of aircraft above its territory, but 
this attitude is evidently inspired by political considerations, which 
we have not to enter into. 


If, furthermore, the network of special conventions as between 
state and state is considered, it is seen that by the system of special 
agreements—compulsorily conforming to the international Conven- 
tion—concluded by contracting states with non-contracting states, a 
great number of these latter find themselves led to apply indirectly 
the provisions of the general convention. 

Passing, finally, to an examination of the existing international 
conventions—Ibero-American Convention and Pan-American Con- 
vention—one cannot but realize the artificial character of the parti- 
tions which seem to separate them from the Convention of 1919, 
in view of the fact that numerous states parties to the latter have 
been able to sign them without embarrassment. It can also be 
affirmed that the Ibero-American Convention, which probably will 
not enter into force, would never have been concluded if it had 
been possible to revise the Paris Convention more rapidly. 


As regards the Pan-American Convention, justified in our opin- 
ion by the special political situation of the American continent, it 
can quite well subsist by the side of the Convention of October 13, 
1919, made universal, as the latter has very wisely provided in its 
Article XXXVI for the existence of special agreements in respect 
to all matters of common interest in connection with air navigation. 
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We believe, in fact, that regional agreements grouping states 
geographically, economically or politically near together will multi- 
ply in the future within the general framework of the Convention. 
Already the states of Central and Western Europe, contracting and 
non-contracting, linked by special air arrangements, meet periodically 
in conferences at which the multiple practical problems which spe- 
cially interest them are dealt with. A Mediterranean group is in 
course of formation ; Scandinavian, Balkanic and Far Eastern groups 
will no doubt be created. The Pan-American group evidently had to 
appear first. 

These crystallizations are normal and in no wise are they dis- 
quieting if the unity of aerial law and of the international regula- 
tions is insured by the universalization of the Convention. We are 
convinced that this unity will be progressively followed up. On the 
entry into force in the certainly very near future, of the Protocol 
of revision of June 15, 1929, the greater number of the states which 
participated in its preparation will adhere to the Convention. 

The adhesion of Germany will, for a certain time, perhaps 
depend on considerations foreign to the Convention, as she con- 
siders that the measures taken by the ex-allied states to ensure 
the execution of the military clauses of the Peace Treaties have 
the effect of depriving her in the domain of civil aviation of certain 
of the prerogatives attached to the sovereignty of the states, but 
we do not think that she will observe this attitude long, and on 
the contrary, we are inclined to believe that the German Govern- 
ment will desire, on the entry into force of the amendments of 
the Convention voted on her initiative, to come and occupy among 
the contracting states the place to which the high standing of her 
aeronautical technic entitles her. 

It would be more venturesome to prejudge the air policy that 
the Soviet Government will adopt in the future, but the impetus 
it has desired to give to aviation, the important credits it has con- 
secrated to the intensifying of its national propaganda in favor of 
air navigation, the necessity in which it will find itself when it 
resumes normal relations with the outside world of developing 
air traffic, more necessary than anywhere else in that immense 
territory unprovided with other means of communication, lead us 
to believe that it will not always shut itself up in its present isolation. 

With regard to the American Government, a signatory to the 
Convention of 1919 which has abstained from ratifying, it may be 
considered that it has not had hitherto imperative reasons for 
establishing with the European states in the domain of aeronautics 
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a connection not in conformity with the general policy it has pur- 
sued for ten years. Its geographical situation, between two im- 
mense oceans, has enabled it to confine itself first of all to a spe- 
cial agreement concluded with Canada. So long as its aerial ex- 
pansion aims only at extension to South America, the Pan-American 
Convention may still suffice, but it will discover the utility of the 
general Convention when the technical progress achieved permits 
of the establishment of regular transoceanic air services. Then 
and thereupon, but no doubt only at that time, the Pan-American 
Convention will pass into the rank to which it really belongs, vast, 
certainly, like the Americas themselves, but not world-wide, and 
the United States will come and occupy the important place that 
belongs to it in the Convention of October 13, 1919, promoted by 
this fact to the rank of a universal agreement. 

As we look at the matter, the extension of the Convention, 
progressive—slow, perhaps—but complete, is now only a question 
of time, and it is so, I think, because the permanent evolution of 
the organizations of humanity toward unification in every domain 
and, more generally, toward a general union of all the nations, 
cannot be stopped. 

The nucleus of social organization was originally the family, 
and every family had to defend its existence against the others. 
Then they congregated and made tribes, which fought against one 
another. In the Middle Ages there were in our old countries many 
provinces, and it has not been easy to bring them together into 
nations, but who could, in my country of France, for instance, 
speak now without a smile of the conflicts between provinces that 
have raised so many wars during the centuries of our national 
history. The evolution continues, but, thanks certainly to the de- 
velopment of the means of transportation, it is progressing with 
an increasing rapidity. 

What will be the result of this acceleration a few years from 
now? I venture to think that when the air lines will span the 
world, our planet will appear so small that there will be only room 
on it for one civilization. Let us help this evolution by joining 
our efforts to ensure the unity of air regulations, without which 
international air navigation cannot progress. 

We started the work together eleven years ago. We in Europe 
have made only a few steps on the way we have to come. Come 
and join us to finish it. 

I am entitled to speak here in the name of the twenty-seven 
governments that have ratified the International Convention of 1919. 
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They all very sincerely wish and hope that the Government of the 
United States of America will soon decide to join them, and take 
in our International Commission the large place it deserves. 

I am personally convinced that this will happen some day, 
because it is not only the hope of our Commission over there, but 
also the wish of many of the most prominent men of your country. 
Last week, in a discussion on the policies of the government with 
regard to aviation, held in Williamstown at the Institute of Poli- 
tics, your glorious Colonel Lindbergh, the most brilliant personifica- 
tion of the worldwide family of the airmen, preached, very heartily, 
the international cooperation in the domain of commercial flying. 
After him Mr. Clarence M. Young, your Assistant Secretary of 
Commerce for Aeronautics, lauded our Convention of 1919, and 
observed “that while the United States was not now a member of 
the Convention, that did not mean that the situation might not be 
altered.” It is this sentence that I shall bring back home with 
the hope of an early universal cooperation. (Applause.) 


CHAIRMAN NEwLIN: The first time I had the pleasure of meeting the 
next speaker was eight years ago this month when, as a member of the 
Conference of Commissioners on Uniform State Laws, the purpose of which 
was to make the laws of the various states uniform with respect to those 
matters as to which they should be identical in form and substance, he gave 
a report as Chairman of the Committee on Air Law of that conference. 

Since that time, I am happy to say, the acquaintance then formed has 
ripened into a friendship of which I am very proud, and since that time I 
have been so fortunate as to have had many, many contacts with him on 
things other than relating to air law, but as to which he has always been 
sound and resourceful, because, as a matter of fact, Presidents of the 
American Bar Association come and go, but “Bill” MacCracken, Secretary of 
the American Bar Association, continues to run. 

There is no one, I think, who has done more for the constructive develop- 
ment of aviation, in the broad field which it covers, not only actual flying, 
but of those many elements that enter into the growth of any new industry 
and its establishment, than has the next speaker. 

He needs no introduction, but I have the pleasure of introducing to you 
the Honorable William MacCracken, formerly Assistant Secretary of Com- 
merce for Aeronautics, Secretary of the American Bar Association, known 
to everyone who knows him as “Bill,” who will now speak to you upon 
“The Growth of Aeronautical Law in America.” 














THE GROWTH OF AERONAUTICAL LAW IN 
AMERICA 


W. P. MacCracken* 


Mr. Chairman, M. Roper, Ladies and Gentlemen: It is indeed 
gratifying to note the interest that has been taken in the subject of 
the development and the growth of air law, both in our own country 
and abroad. 

I want now to pay a brief tribute to the speaker who preceded 
me. In him you have witnessed a true diplomat and an indefati- 
gable worker, who is the personification of the International Commis- 
sion for Air Navigation. He is the man who has worked days, 
nights and Sundays, at home and abroad, to bring about a real 
world-wide agreement for the promotion of air transportation, and 
it certainly is a privilege for all of us to have been here and listen 
to his presentation of the subject. 

I am also going to ask your indulgence. In order that the 
Chairman and myself may keep an engagement which was forced 
upon us without much notice at about one o’clock this afternoon, 
when we were told we had to be back at a meeting of the Executive 
Committee of the American Bar Association at four o’clock, I am 
going to disregard the paper which I had prepared on the subject 
assigned to me, and present it in perhaps a little different way, 
much briefer, but which I think will serve the purpose just as well. 

In the growth of the air law of the United States there are 
four fields that of course are interrelated, but still are quite separate. 
First of all is the decisions of the courts, the interpretations of the 
common law and the statutory law by the judiciary in litigated cases. 
Then there is the statutory law itself, and distinguished from that 
is the field of administrative regulations, regulations of course which 
must find their authorization in legislative enactment, because no 
administrative officer has the power to make or promulgate regula- 
tions except it is given to him either by constitutional authority or 
by statute. And there is still a fourth basis for our air law, namely, 
that of the treaties. 





*Formerly Assistant Secretary of Commerce for Aeronautics, and Sec- 
retary of the American Bar Association. Member of the Advisory Board 
of the Air Law Institute. 
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Going back to the first of these, we find that it made its ap- 
pearance in the field of air law before either legislative enactment, 
administrative regulation or treaties. ; 

It may be surprising to some of you who have not followed 
this closely to know that the first decision in the United States deal- 
ing with the subject of air navigation is over a century old. Of 
course, it involved the flight of a free balloon. In the particular 
case, which is known as Guille v. Swan (19 Johnson 381), the bal- 
loonist had made a landing on a garden patch belonging to the 
plaintiff. The suit was brought for damages, not only those caused 
by the balloon and the aeronaut himself in extricating himself 
from the landing, but also claiming damages for the acts done by 
curiosity seekers or those who constituted themselves as a com- 
mittee of rescue to come to his aid. 

The defendant admitted the liability for any damage that he 
himself caused, or the balloon had caused, but contended he was 
not responsible for the acts of third parties who had come to his 
assistance. 

The decision in the case, however, held that by reason of the 
fact that a free balloon was subject to the will of the winds, that 
the control, if any, at that time, which the aeronaut had over it, 
was so negligible that the law would presume that he could have 
foreseen the difficulties which actually did arise, and therefore he 
would be held to respond in damages. 

Air transportation has undergone a great many changes in this 
century. During the greater part of it there was very little aero- 
nautical activity, practically none outside of the balloon stage. 

Since the development of the airplane, however, we now have 
an instrumentality of air transportation which is subject to the 
control of the pilot. Even in the case of motor failure or forced 
landings due to weather the pilot still has a large measure of con- 
trol over the aircraft, so the reasoning of that decision is not ap- 
plicable to air transportation, save as it applies possibly still to the 
free balloon, and even the free balloon of today is much more con- 
trollable than was the free balloon of over a century ago. 

The next appearance in the recorded cases dealing with the 
subject of air law was one that arose in the federal courts, brought 
by certain parties who undertook unsuccessfully to apply the rules 
of admiralty and enforce a maritime lien for repairs to a seaplane 
that had been wrecked along the shores of Pugent Sound. It is 
known as the case of Crawford Brothers No. 2 (215 Fed. 269). 
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In the academic discussions which had been going on since 
the advent of aviation it had frequently been suggested that air 
navigation was analogous to marine navigation. Some had gone 
so far as to suggest that the admiralty provisions of the Federal 
Constitution and the Federal maritime statutes were really applicable 
to air transportation. However, in the Crawford Brothers No. 2, 
the Court held that the admiralty law did not in and of itself apply, 
and that if it were to apply, it would require further Federal legis- 
lation. 

Following that along just a little further, we come to the case 
In re Reinhardt, 232 N. Y. 115, which was an action under the 
New York Employers’ Compensation Act, in which the applicant 
had been injured while repairing a seaplane that was floating upon 
the water. In that case the Court denied the right to secure com- 
pensation under the State Compensation Act, upon the ground that 
the applicant was working upon a vessel, and therefore that the 
Federal law applied and not the State Compensation Act, as the 
injury occurred upon navigable waters. 

There may be some difficulty in reconciling the opinion of the 
Federal District Court in the Crawford Brothers No. 2 case and the 
decision in the Reinhardt case of the New York Court of Appeals. 

There is another type of decision which we find coming into 
the reported cases quite rapidly, and that has to do with the right 
of flight over the property of another. I think the first two cases, 
one in Pennsylvania (2 Dist. and Co. Rpts., Pa., 241), one in Min- 
nesota (1928 U. S. Av. Rpts. 42), arose prior to the time that there 
was any legislative enactment in control in the particular jurisdic- 
tions, but a Nebraska case (unreported), I believe, in point of time 
followed after the enactment of the Air Commerce Act. In all of 
these first three decisions the Court took the view that the mere 
flying over the property of another at a reasonable height did not 
constitute a trespass. Since then we have had a good many legis- 
lative enactments, and in the last year, two very important court 
decisions dealing with this particular subject, one by the Supreme 
Judicial Court of Massachusetts, and another by a Federal District 
Court in Ohio. 

However, each of these latter cases relied in a very large meas- 
ure upon statutory regulation, and before going into any general 
discussion of those, I think it might be well to take up the growth 
of the law as contained in the various statutes. 

It was as far back as 1911 that Governor Baldwin of Con- 
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necticut first advocated the enactment of Federal legislation deal- 
ing with the subject of air navigation. He presented to the Ameri- 
can Bar Association a proposed law on this subject, but did not 
at that time arouse any interest on the part of the various com- 
mittees. Governor Baldwin thereupon directed his attention to the 
legislature of his own state, where he was more successful, and the 
first aeronautical legislation passed by any one of the states was 
passed in the State of Connecticut, and was shortly followed by 
an enactment in the adjoining state of Massachusetts. Those were 
practically the only two states that took any action prior to the 
war. 

Immediately following the armistice in 1918 there was con- 
siderable conjecture as to the legal phases of aviation. Legislation 
of various types was introduced in Congress, but none of it was 
even reported out of committee. 

It was in 1920 that the Conference of Commissions on Uni- 
form State Laws and the American Bar Association first directed 
their attention in earnest to the question of legislative enactment 
pertaining to air transportation. As a result of the joint efforts 
of these two committees, the uniform state air law was approved 
by the conference, and also a definite policy with reference to Fed- 
eral legislation was approved by those two bodies. 

The policy in general was that the substantive law, the question 
of liability for damage, the question of ownership in air space, 
interference or police regulations with reference to interference 
with the property on the ground, would be handled by the states, 
but so far as the regulation of air transportation itself was con- 
cerned, the test of the competency of the personnel, the airworthiness 
of the material, the enforcement of the regulations, would be left 
to the Federal government. 

While this conclusion was reached in 1922, it was not until 
1926 that the Air Commerce Act was passed by the Federal gov- 
ernment, and when that act was passed, as is so often the case, 
there was a compromise on the declaration that had been made by 
the two committees studying the subject. Instead of requiring a 
Federal license for all aircraft and airmen, the Air Commerce Act 
requires the Federal license only of those engaged in interstate or 
foreign air commerce as defined by the act. Others may secure 
such a license. However, the Air Traffic Rules, which the Secretary 
of Commerce was authorized to promulgate, are applicable to all 
flying, commercial, non-commercial, intrastate and interstate. This 
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is upon the theory that in order to protect adequately interstate 
commerce by air, uniformity of air traffic regulations is essential to 
safety. 

While there was a time that such uniformity was not necessary, 
and perhaps there still are those who would advocate that it is not 
necessary, I think the minority is becoming smaller and smaller, and 
as the volume of air traffic increases, it certainly becomes more and 
more apparent that one set of air traffic rules is all that we have 
room for if we are going to have safe air transportation. 

I think also that it is becoming more and more clear that one 
standard of competency of personnel and one standard of airworthi- 
ness for aircraft is all that we will have room for. That is one of 
the theories that are back of the International Air Navigation Con- 
vention of 1919, and certainly, if it is true when it comes to inter- 
national air navigation, it is true when it comes to national air 
navigation. 7 

The states, many of them, have recognized the importance of 
this, and therefore in the field which Congress left open to them 
they have merely adopted a statutory enactment requiring a Fed- 
eral license in order to fly within those particular states. Some of 
the states base the license requirement upon the question whether 
or not the aircraft or airman is engaged in commerce, other states 
requiring a Federal license for all aircraft and airmen flying within 
their borders. 

It is particularly gratifying to note that both the Federal legis- 
lation and the state legislation contain broad regulatory powers. An 
administrative official is given the authority to promulgate the regu- 
lations necessary to carry out the principles declared in the legis- 
lation. That is particularly important in connection with an art 
that is changing and developing as rapidly as is air transportation. 
It would be utterly impossible to keep abreast of the development 
of the science and the engineering skill in aviation by amending 
statutes to conform thereto, and so we find both the Federal gov- 
ernment and the state governments, for the most part, have given 
to an administrative officer the broadest kind of powers to promul- 
gate regulations. 

The necessity for this has been well demonstrated in the amend- 
ment to the regulations under the Air Commerce Act. There has 
not been a single year since the regulations were first promulgated 
that there have not been some amendments to them, and usually 
the Secretary of Commerce has found it necessary to amend the 
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regulations more than once a year. Frequently it is necessary to 
promulgate special regulations for special occasions. Of course, it 
would be impossible if all this had to be handled by legislation, for 
instance, to convene special sessions of the national and state legis- 
latures to provide for a situation such as will be presented here the 
latter part of this week and all of next week, when the air races 
are on. In this particular instance the situation is handled by a 
special regulation promulgated by the Secretary of Commerce deal- 
ing with air transportation in the vicinity of the Curtiss-Reynolds 
Airport. 

Turn for a moment to the matter of treaties. At the present 
time the international relations of this government, so far as they 
pertain to air navigation, are the subject of special and temporary 
air agreements with the various countries where our air lines exist. 
The first was made with Canada, our neighbor to the north. While 
Canada is a party to the International Air Navigation Convention, 
she signed with a reservation which gave her the right to conclude 
special arrangements with the United States. 

We also have temporary arrangements with England herself, 
pertaining to the British Colonies, and special arrangements with 
France pertaining to the French Colonies in this hemisphere. 

The arrangements with the South American countries are 
temporary, but are not the subject of any particular treaties; more 
by common consent, the air lines operating in South and Central 
America are accorded the freedom of air navigation. 

You will recall when Captain Roper spoke of the meeting of 
the extraordinary session of the CINA in Paris last year, that 
the United States was one of the countries that came out strong- 
est for the freedom of air navigation, so in our own policy in the 
Western Hemisphere we have attempted to follow that rule, and 
we have found our neighbors to the south of us have been glad 
to meet us more than half way. 

However, in studying this question of the treaties which are 
suggested we must remember that the ratification of a treaty by 
the Senate, or the adherence to a treaty by the President by and 
with the advice and consent of the Senate, makes it superior to prior 
statutory enactments, and so this matter of entering into inter- 
national treaties affecting air navigation is not a subject that we 
can afford to pass over lightly. It is one that must receive serious 
consideration. While I heartily agree with the claim, objectives, 
desires, and prophesies of my colleague from France, I want to 
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make sure that those prophesies are very close to realization be- 
fore our government takes any action. Otherwise we may find that 
by so doing the development of air transportation has been impeded 
rather than fostered. There is no doubt but that the growth of 
air law is destined to have a very profound effect upon the practical 
application of air transportation to commerce. 

We must not build up any walls. We must not build up any 
impediments by reason of local self-interest, local pride, or any 
such motive as that. We must look at it in a broad, national and 
international way, realizing that commerce, international good-will, 
security and peace, if you please, are, in a large measure, dependent 
upon the use that we make of this newest and speediest means of 
transportation, and therefore upon the character of the decisions, 
statutes, the regulations, and the treaties which go to constitute the 
air law of the United States. 

There have been times in the past, there will be times in the 
future, when many have adhered to strict legal maxims that have 
grown up without rhyme or reason, and which, as Dean Pound, who 
used to lecture in this University, was wont to refer to as sub- 
stitutes for thought. 

We have no time or room for substitutes for thought in apply- 
ing the law to air transportation. We must think the thing out, 
apply the rule of reason, and see to it that no action is taken either 
by the courts, the legislatures or administrative authority, that will 
in any way seriously impede the development of air transportation. 
(Applause. ) 


Major Landis resumed the Chair. 

CHAIRMAN Lanpts: I want to thank you gentlemen very much. I am 
certain your papers have given us all a very keen insight into the problems, 
both national and international, and we are more than indebted to you for 
coming. I know you have an appointment, and it is with a great deal of 
regret that we excuse you, but we will excuse you. 

Does anybody desire to say anything about the papers that have been 
presented today? We are hoping to gain a great deal of information and 
advice from those in attendance. We have a reporter taking down the 
remarks, and those remarks will be available and disseminated to everyone 
afterward, so we trust you will enter into a very free and hearty debate. 

This is the first time I ever saw a group connected with aviation that 
did not want to argue about something. 

If there is no debate, I want to make a few announcements. 

Chairman Landis made several announcements. 

CHAIRMAN Lanpis: This meeting is adjourned until nine-thirty to- 
morrow morning, in this hall. 

The meeting adjourned at three-fifty o’clock. 
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TUESDAY MORNING SESSION 
August 19, 1930 


The meeting convened at ten o’clock Lieutenant Howard Knotts presid- 
ing. 

CHAIRMAN Knotts: The Conference will please come to order. 

I want to call attention this morning again to the rules adopted as of 
yesterday, only because there ought to be considerable discussion on this 
morning’s papers, and they are, when you rise to discuss, that you give your 
name and state and the group you represent, if there is such representative. 

Surely the subjects of this morning ought to provoke a lot of dis- 
cussion, as I look about and see various argumentative folk here. I hope 
they will participate. 

We are fortunate this morning in having as our presiding officer the 
Chairman of the Illinois Commerce Commission, Mr. Charles W. Hadley. 
He is one of the best-known practicing attorneys in the State of Illinois. 
As Special Assistant Attorney General he has handled some of our biggest 
and best cases, and won for himself a fine reputation and the admiration 
of all of us. 

He is now the Chairman of the Illinois Commerce Commission, and is 
much interested in this subject from the standpoint of the Commission. He 
will preside this morning, and I trust that since it is his first turn to serve 
here that you will assist him in the discussion when the time comes for that 
period. 

The Honorable Charles W. Hadley took the Chair. 

CHAIRMAN Hapiey: Ladies and Gentlemen of the Conference: I 
esteem it a great privilege to be permitted to preside at this session of this 
convention. Never having been an active participant in aviation, I know 
comparatively little of the subject from the practical side that I trust we 
will have discussed here this morning. 

However, as Ghairman of the Illinois Commerce Commission, we have 
felt that we had certain jurisdiction over certain aspects of this subject, 
and it has been our privilege, and it was my honor, to recommend to the 
Governor that he appoint as the head of the Engineering Division of the 
Commission the young man who has just introduced me. He is one of the 
outstanding characters of this state, especially in aviation. 

Now we are very unfortunate this morning. We are all sad to hear the 
news that Col. Young, who was to address us this morning, suffered the fate of 
many aviators and was slightly injured and is unable to be with us this 
morning, but in the moment of our regret for Col. Young not being here we 
are delighted to know that we are to have the privilege of listening to a 
young man from the legal section of the Aeronautic Division of the De- 
partment of Commerce, and it gives me a great pleasure at this time to 
introduce Mr. E. McD. Kintz, who will speak to you on a title that he 
will announce, but one that will be of interest to you. (Applause.) 

Mr. E. McD. Kintz: Mr. Chairman, Ladies and Gentlemen: Mr. 
Young asked me to express his regrets at being unable to appear before you, 
but circumstances beyond his control kept him in Washington. 

However, I am very glad to have this honor and this privilege of ad- 
dressing this Conference. The subject of the paper about to be read is, 
“The Province of Federal and State Regulation of Aeronautics.” 




















THE PROVINCE OF FEDERAL AND STATE 
REGULATION OF AERONAUTICS 


CLARENCE M. Younc* 


Within the province of aeronautical regulation, the question 
which has arisen and which has been partially settled, is the most 
advantageous division of powers or control between the States 
and the Federal Government. The coordinated action by both is 
necessary to the satisfactory regulation of the air space of thé 
United States. Either of these agencies, the State or the Federal, 
cannot cope effectively with the problems without the active co- 
operation of the other. To serve the needs and purposes of uni- 
formity, it becomes imperative that overlapping and overreaching 
legislation be avoided as a potential danger to the advancement of 
one of the nation’s most promising industries. It follows then that 
State and Federal efforts in this direction should be coordinated 
to the highest degree and neither should attempt the performance 
of the other’s duties under its apportioned authority. The dis- 
tribution of authority between the two powers is a problem of no 
small importance. Upon this depends the success or failure of 
the system of control. 

The development of aeronautical regulation has not been with- 
out a considerable amount of precedent to act as a guiding force. 
The other forms of transportation, land and water, have faced 
many difficulties of much the same nature in the past, the solutions 
of which have made possible a more accurate progress of aero- 
nautical legislation. Full advantage has been taken of this previous 
experience in designing the air regulatory measures up to the pres- 
ent time. It has been due in no small measure to this wise and 
equitable legislation, that our nation has been able to achieve the 
commercial leadership in the air. In any new industry or activity, 
controlling legislation may foster and develop, or on the other hand, 
may hinder and retard the normal and natural growth. 

The essential character of the question itself dictates to a large 
degree the type of control most suitable to all interests involved. 
In considering the province of State and Federal regulation of 





*Assistant Secretary of Commerce for Aeronautics. This paper was 
read by Mr. E. McD. Kintz, Chief, Legal Section, Aeronautics Branch, De- 
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aeronautics, it will at once be obvious that the regulatory system 
must be comprehensive enough to embrace the entire field which 
it is sought to control. To be otherwise would be in direct con- 
tradiction to the basic principles of any governing system. 

Aeronautics, as it has developed, has brought with it many 
changes in various aspects of our national existence. It has greatly 
diminished the size of the country and trips of great distances are 
no longer considered as arduous journeys—the same distances are 
now reckoned in flying minutes. Chronologically speaking, the 
United States is a very small territory; in fact, according to some 
recent flights, it is approximately 12 hours east and west and some 
nine hours north and south. And when nations are measured in 
hours and states are measured in minutes, it is necessary that the 
force which regulates and controls should be uniform in all its 
phases and basically provided by an authority empowered to speak 
for the nation. 

Aircraft cannot recognize state lines and it may be said that 
international borders are only slightly stronger barriers—such is 
the nature of aerial traffic. The advent of air transportation has 
resulted not only in national legislation, but the subject has de- 
manded international attention, even as early as 1911 the Institute 
of International Law adopted rules governing the international cir- 
culation of aircraft. The subject is at the same time, national and 
international, which fact precludes exclusive and independent legis- 
lation by the several states, in view of the constitutional impediment 
to the enactment of foreign agreements by any power other than 
the national. . 

Judged in the light of past legislation, both State and Federal, 
and upon the opinions of recognized authorities whose studies have 
aided in the development of our present system, the true province 
of State control is in the functions of “enforcement” and “promo- 
tion,” apportioning to the Federal Government the exercise of the 
powers granted to it by the Air Commerce Act of 1926, including 
the fostering of air commerce and the necessary regulatory measures. 

Many states have recognized the advantages of uniformity and 
consequently the legislation enacted in these states has reflected 
their desire to give to aeronautics every possible opportunity to 
develop, and at the same time to supply the necessary control to 
protect all interests concerned. Twenty states have enacted laws 
requiring Federal licenses for all aircraft and airmen, while nine 
states require Federal licenses for all aircraft and airmen engaged 
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in commercial flying. Seven states have enacted provisions whereby 
either State or Federal licenses are sufficient. In six states, State 
licenses only are required, while in the remaining six states, there 
are no aeronautical laws covering the subject. 

The enactment of State laws requiring Federal licenses for all 
intrastate air activities has proven to be the most satisfactory method 
of accomplishing uniformity of requirements for aircraft and air- 
men throughout the nation. This procedure sets up within the 
states identical requirements and obviates the necessity of a separate 
State inspection, licensing and an approval system with its attendant 
difficulties, complications and expense. 

In the case of Swetland v. Curtiss Airports et al in the Dis- 
trict Court of the United States for the Northern District of Ohio, 
Eastern Division, the Honorable George P. Hahn makes pertinent 
statements in this regard. The following quotation appears in his 
opinion on page 29: 

“It (the Ohio Act) was passed with an intention on the part of the 
Ohio Legislature that aviation in the State of Ohio should be, insofar as 
possible, subject to regulation by the Air Commerce Act of 1926. The Act 
manifests an intention on the part of the Legislature to take advantage of 
the extensive administrative machinery which had been established by the 
Department of Commerce under the enabling provisions of the Air Commerce 
Act of 1926. Pursuant to this policy, the Ohio Act does not provide for a 
method or system for the licensing of persons engaged in operating aircraft 
in intrastate commerce.” 


Judge Hahn further stated on page 30: 


“Both of the provisions of the Ohio Act just referred to, recognize, and 
in express language state, that the provisions of the Federal Act are adopted 
because the ‘public safety’ requires it and the ‘advantages of uniform regu- 
lation’ make it desirable in the interest of aeronautical progress.” 


Especially pertinent also are the remarks of the same judge 
that, 


“The Ohio Legislature recognized that the regulation of avigation is largely 
a national problem; that there should be uniformity of regulation as be- 
tween the State and the Nation; and that if the necessities of the situation 
required it, the act of Congress might in many respects be paramount. It 
seems to us that many of the regulatory measures and traffic rules pro- 
mulgated under the Air Commerce Act of 1926 would be very difficult to 
enforce if the State were permitted to adopt different regulations and dif- 
ferent traffic rules for intrastate commerce.” 


In addition to the requirement of Federal licenses by some 
states, there is an alternative method whereby a number of states 
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have required either a State or a Federal license for all aircraft 
and airmen operating within the borders of the state, under which 
airmen and aircraft operating intrastate shall be licensed by the 
state authorities if they do not already hold licenses issued by 
the Department of Commerce for interstate operation. Upon 
careful examination, this plan offers certain disadvantages which 
makes it less desirable than the requirement of Federal licenses 
only. It was presumed that because the Federal licenses permitted 
interstate flying, they would be so much more desirable than State 
licenses that the ultimate effect would be a universal preference 
for the former and that the state agencies would thus avoid the 
necessity oi issuing any licenses. 

The plan on its face seems satisfactory but experience has 
shown the situation to be quite different. As will easily be seen, 
the applicants in many instances for State licenses will be those 
to whom Federal licenses have been refused for reasons of unair- 
worthiness, or insufficient qualifications in the case of aircraft and 
pilots. The State authorities would need to be prepared to issue 
licenses upon application for them, and this would entail expense 


for the extensive inspection and licensing forces. And the State 
Inspectors will be called upon to pass on the same aircraft and 
airmen that have been inspected and disqualified by Federal in- 
spectors and arrive at independent conclusions, which may or may 
not be the same in all cases. 


This is a duplication of effort between the State and Federal 
authorities and the avoidance of like situations is one of the ad- 
vantages of uniformity and a single licensing authority acting for 
the entire country. It should also be remembered that the licensing 
of aircraft in existence at the present time is not the only duty de- 
volving upon the licensing power. There is also the new production 
of known designs and the approval of new designs in aircraft and 
engines. This question involves decisions on structural require- 
ments, load factors, workmanship, soundness of materials, suitability 
of design and flight characteristics, all of which demand the serv- 
ices of technically trained personnel. Therefore, an independent 
State inspection system would need to contemplate the initial ap- 
proval of aircraft and engines because ot all manufacturers have 
yet met the federal requirements, and those lacking such approval 
are potential applicants for State licenses. A suitable and adequate 
technical staff would thus be an essential part of any State system. 

It is an exceedingly difficult task to organize and develop an 
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inspection agency or system—one competent and broad enough to 
include all phases involved. Likewise it is burdensome in the 
matter of expense. The Department of Commerce has made a 
painstaking effort to organize such a system. It has trained its 
personnel, and has made results uniform throughout its entire in- 
spection and engineering staffs. The requirements imposed by 
it are only the minimum consistent with safety in aircraft opera- 
tion. Any modification of them would not be in the interests of 
either intrastate or interstate ownership or operation, and, therefore 
would unfavorably affect the general advancement of air trans- 
portation. 


Too much regulation and legislation is easily possible and it 
is important to minimize the requirements as much as possible with- 
out sacrificing safety. States should not attempt individual control 
to the extent that the aeronautic industry is penalized or that the 
natural flow of air traffic is diverted around them. 


The primary problem involved is the proper adjustment and 
distribution of control between the two governmental powers so 
that the benefits of uniformity will be guaranteed to the nation 
and that the progress of aeronautics will not be impeded. 


The question of uniform airport rules is of primary importance. 
Airport rules, like other aeronautical regulations, should be strictly 
uniform throughout the country to prevent confusion and to facili- 
tate the free movement of all aerial traffic. It is easy to imagine 
that the difficulties in the path of a pilot flying from coast to coast 
would be almost overwhelming, if different airport rules were en- 
countered in every state along the route. 


The Aeronautics Branch of the Department of Commerce has 
published Aeronautics Bulletin No. 20 on this subject, which is 
entitled, “Suggested City or County Aeronautics Ordinance and 
Uniform Field Rules for Airports,” and represents the fruits of an 
extensive study of the question. This publication is available, free, 
upon request to the Aeronautics Branch. 

The importance of uniform air marking of airports and cities 
also should not be overlooked. Again, the Aeronautics Branch has 
devoted considerable research into this matter, the results of which 
have been published in Aeronautics Bulletin No. 4, entitled “Air 
Marking,” which also may be obtained from the Aeronautics Branch 
upon request. 


These two phases of aeronautical work are quite appropriate 
for State attention and cooperation, since the states are in an ad- 
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mirable position to urge the adoption of uniform rules for airports 
and a uniform system of air marking. 

The province of national control is more definitely described 
and defined; and a brief consideration of our regulatory system as 
it has evolved will tend to demonstrate the entire system of aero- 
nautical regulation in its various phases. 

The authority of Congress to provide for the regulation and 
promotion of air commerce is derived from Article One, Section 8 
of our Federal Constitution, which gives to Congress the power 
to regulate and control interstate commerce. The necessity of 
legislation affecting this new form of transportation led to the pass- 
age of the Air Commerce Act of 1926. Under this Act, the Secre- 
tary of Commerce is obliged to foster and encourage air commerce, 
and to provide the necessary regulatory system. 

The two-fold provisions of this Act have been actively carried 
forward during the four-year period of its existence, as is evidenced 
by the present aeronautics growth and activity. The establishment 
of airports has been encouraged by the Department, whose airport 
specialists are continuously conferring with municipalities and civic 
and trade organizations desiring assistance in the selection of air- 
port sites and requesting information regarding the requirements 
for the development of suitable airports. | 

Further, the Department of Commerce is developing a system 
of airways over which all aircraft may fly in ever increasing safety. 
The airways system includes, beacon lights, radio range beacons, 
radio marker beacons, radio communication whereby weather and 
other information may be communicated to planes while in flight; 
intermediate landing fields, boundary lighted for use at night and 
established every 30 miles along the airways; and automatic tele- 
graph typewriter systems for dissemination of weather information 
along the airways. The system as developed provides a network 
of aerial highways, the use of which has contributed in a great 
measure to the success of the scheduled air transportation routes 
operating in all sections of the country today, as well as the itinerant 
operation of aircraft. 

Also, within the province of the Federal agency is the in- 
vestigation, recording, and analyzing of aircraft accidents. The 
results of this work are utilized in promulgating fitting and proper 
rules for the operation of aircraft, intended, of course, to prevent 
recurrences of accidents and casualties wherever possible. 

In connection with this subject of accidents, I would like to 
take occasion to call attention to the fact that as long as there is 
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transportation, there will be transportation accidents. Accidents 
are in no sense peculiar to air transportation, although one might 
gain that impression from the amount of attention which they 
receive. Railroad trains are derailed or collide, busses and autos 
skid off the road or are struck at grade crossings, steamers sink 
or burn, airplanes become involved in similar difficulties, all with 
serious or fatal results. They are no more excusable or inexcusable 
in the one case than the other, nor should they be made the sub- 
ject of a greater criticism or condemnation. 


Under the Air Commerce Act, the Secretary of Commerce is 
authorized to conduct research into the many questions involved in 
the subject of aeronautics and to request cooperation of, and to 
make suggestions to, other governmental agencies in behalf of 
aeronautic development. Further, the Department of Commerce is 
charged with the duty of maintaining suitable regulations governing 
the licensing, inspection and approval of aircraft and airmen, operat- 
ing interstate. The Federal Government has extended the advan- 
tages of Federal registration and approval to those so desiring it 
within the limits of the several states. The entire authority of 
the Federal Government in this matter is based on the provision 
for regulating interstate commerce. The only section of the Federal 
regulations affecting intrastate activities and the main exception to 
the general rule is the Air Traffic Rules. As far as these Rules are 
concerned, intrastate aircraft lose such identity when they are in 
the air, and they are just as amenable to the same rules as to pass- 
ing, crossing, signalling, landing, etc., as are licensed aircraft. It 
follows then that regulations covering aeronautics will admit of 
but one standard of airworthiness, only a limited range of piloting 
ability and no variation in the traffic rules. The interstate character 
of aircraft in the air is commented on to some extent by Judge 
Hahn and the following quotation from his opinion in the case 
previously referred to is of interest: 


“As we have seen the legislation of this State (Ohio) pertaining to aero- 
nautics is different from that of other States; it acquiesces in and, in a 
measure, adopts the legislation of Congress. It is complementary to the 
legislation of Congress to the end that interstate and intrastate commerce 
may, so far as possible under present constitutional provisions, be a unit 
regardless of State lines. No doubt, also, the State Legislature of this 
State acquiesced in the view attributed to Congress that it had the power 
to enact and that it enacted the Air Commerce Act, under its express grant 
of power to regulate interstate and foreign commerce.” 





430 THE JOURNAL Ol’ AIR LAW 


Judge Hahn quoted Mr. Chief Justice Taft in the case of Rail- 
road Commission v. Chicago B. and Q. R. Co., 257 U. S. 563, as 
follows: 


“Commerce is a unit and does not regard State lines, and while, under 
the Constitution, interstate and intrastate commerce are ordinarily subject 
to regulation by different sovereignties, yet when they are so mingled to- 
gether that the supreme authority, the nation, cannot exercise complete 
effective control over interstate commerce without incidental regulation of 
intrastate commerce, such incidental regulation is not an invasion of State 
authority.” 


This quotation emanating from the Supreme Court exemplifies 
the application of the “burden theory” to railroad cases. There 
have already been cases in which the burden principle or theory 
has been applied to the regulation of intrastate air traffic. 

Judge West, in deciding the case of Neiswonger v. Goodyear 
Tire and Rubber Company, U. S. District Court, N. D. Ohio E. D., 
35 Fed. (2nd) 761, said that 


“Tf the circumstances and conditions under which air commerce is carried on 
are such that it is necessary for the traffic rules to apply to and regulate 
intrastate flights in order to protect interstate movements, then it will so 
apply the same as to interstate flight. . . . It is apparent that all or nearly 
all of these rules (Air Traffic) must be applied to both interstate and intra- 
state craft in order to secure the safety of the latter, and that with respect 
to these matters, the Federal Regulations must be paramount. Conflicting 
State rules could not be allowed.” 


The court here applies the burden theory, as developed by the 
railroad, by watercraft, and the telegraph cases to aircraft with 
the apparent result that the Federal Government is to control all 
flying so far as the rules of flights are concerned. The Neiswonger 
case, in supporting the burden principle as applied to air flights, has 
followed the trend of the Supreme Court as indicated very clearly 
by its decisions of the “burden cases,” especially the Safety Appli- 
ance Cases and the Rate Cases. The same attitude has been adopted 
in the decisions involving Federal control over radio. 

Prior to the passage of the Air Commerce Act of 1926, there 
was some question as to the proper clause of the constitution under 
which the Federal powers could be exercised over aeronautics. The 
treaty making power, power over commerce, the admiralty power, 
and the war power were all suggested as being sufficient to support 
a Federal Air Act. The power over commerce was adopted by 
Congress as being the most appropriate and effective basis for 
Federal control over aviation. As soon as Government control of 
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aeronautics was conceived necessary, it was also realized that the 
control and regulation, whether Federal or State, must be uniform. 
Most writers doubted the power of Congress to control all aviation; 
accordingly, a Uniform State Law was advocated; others thought 
it possible that the Supreme Court would uphold the Federal control 
of all aviation under the commerce power and under the “burden 
theory.” The air Commerce Act passed in 1926 left the power 
divided between the Nation and the States, except that it provided 
that all flying must be done in conformity with the Air Traffic Rules. 

In conclusion, the province of State and Federal regulation of 
aeronautics may be summarized as follows, provided that we may 
assume the universal application of the Air Traffic Rules to both 
interstate and intrastate traffic for which theory there is ample 
support: The Department of Commerce, being in an unequaled 
position for obtaining data and information on all phases of the 
subject, is the more logical and more efficient agency to promulgate 
needed rules and regulations governing the licensing, inspection and 
approval of aircraft and airmen, together with other incidental 
items coming within the sphere of regulated activities. The fact 
that the Department of Commerce has already perfected an ex- 
tensive organization to perform these duties, supports strongly the 
advisability of Federal Regulation. 

On the State side of the question, greater economies and per- 
fect uniformity can be achieved by taking this view of Federal 
leadership. Obviously, therefore, the method by which the States 
would take advantage of the present Federal system would be to 
require Federal licensing and identical Air Traffic Rules. With 
such requirements in effect, the next item within the province of 
State activity would be the local enforcement of penalties for viola- 
tions. Local enforcement has been found to be necessary for the 
successful functioning of the entire system. Further, State agencies 
or commissions devoted to the advancement of aeronautics within 
the individual State are of recognized and established value. Ex- 
amples of this plan are in gratifying evidence in several States at 
this time. 

It is not important what method or means are adopted by the 
State or what title the officer or agency receives in connection with 
the enforcement of its air laws, as long as the results achieved 
are in accordance with the principles of uniformity and are favor- 
able to the unhindered progress of aeronautics. 

The agency should be headed by someone who is thoroughly 
practical and who possesses an adequate understanding of aero- 
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nautical problems, and the limit of his authority should be the power 
to revise existing State requirements to conform to changes in the 
Federal requirements. His efforts and time should not be consumed 
by the conception of new requirements which he considers peculiar 
to the needs of his state, as such action would detract from the 
fundamental principles of uniformity. (Applause.) 


CHAIRMAN Haptey: I am sure you have all been greatly interested in 
listening to this very interesting address, and I am sure you would all like the 
privilege of discussing this question. However, I feel, with your permis- 
sion, we had better withhold the discussion until we have listened to the 
next address, which will be along an allied subject, and perhaps we can 
discuss the two of them at the same time and cover the same general ter- 
ritory. 

I am a little embarrassed as I attempt to introduce the next speaker. 
While it has been a number of years since I left the classic halls of this 
university that permits us to gather here today, still it is not far enough 
away so that I do not still stand in awe of a law professor, and the next 
speaker is a gentleman who is a professor in a law school, the Washington 
University Law School, at St. Louis. In addition to that, he lectures in 
certain aviation schools. 

He is a lawyer of renown in one of our adjoining states. He is known 
very well throughout the country, with a great practice at the bar, and he 
has for a long time heen greatly interested in aviation, until today at the 
bar he stands as one of the acknowledged leaders on the question of aviation, 
and he has consented to talk to us today on the subject of,- “The Interstate 
Commerce ‘Burden Theory’ Applied to Air Transportation.” 

It gives me great pleasure to introduce the Honorable George B. Logan 
at this time. (Applause.) 
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THE INTERSTATE COMMERCE ‘“‘BURDEN 





Ladies and Gentlemen: I regret that the subject assigned to 
me is impossible of treatment without in a considerable measure 
encroaching upon the scope of the very splendid paper just delivered 
by Mr. Kintz, and is in some respect a duplication of it. 
avow any intention or ability of covering the some topics covered 
by Mr. Kintz with even approximate skill, but it is necessary in 
the discussion of my topic to cover some of the same ground. 

As I view the regulation of flying, it involves two considera- 
tions, first, the regulation of the act of flying, and second, the regula- 
tion of the business of aerial transportation. As we understand our 
theory of the Federal Constitution, it is quite obvious that, such 
things as places of flying, the height of flying, stunt flying, and the 
regulations thereof are based primarily on the hope, at least, of 
making flying safe for the fliers, their passengers and the public, 
and consequently such regulation is based upon the police power, 
and under our constitution the police power is vested solely in 


That may sound like treason to the aviation interests, who, 
despairing of uniform state regulation, recognizing the advisability 
of uniformity, have prayed for and consistently prayed for federal 
regulation. At the risk of appearing treasonable, I wish to start 
out with the statement that the regulation of the act of flying is 
primarily a state matter. The regulation of the business of flying, 
in so far as that business is not interstate commerce is also a matter 
of state regulation. The regulation of the business of flying in 
so far as it is interstate is, of course, as you know, purely a matter 
vested in the federal Congress by the federal Constitution. 

It would seem simple to state, under those rules, that an air 
carrier operating between St. Louis and Kansas City is not sub- 
ject to congressional action, and that an air carrier operating be- 
tween Chicago and St. Louis is not subject to regulation either 
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by Illinois or Missouri. But unfortunately one cannot so simply 
state the rules governing the combining, the shadow ground, the 
interlocking of federal, or rather, of interstate and intrastate com- 
merce. 

I would like to have you all believe that this paper comes en- 
tirely out of my head, and that I did not even look at a book for it, 
but I am not going to try to put that over. I am very much in- 
debted to a splendid paper delivered last fall by Mr. Kenneth 
Burgess, General Counsel for the Burlington Railroad, and I am 
also indebted to a study of this subject by Mr. Abraham Fishman, 
appearing in the Journal of Air Law, for the formulation of the 
principles I wish to announce. 

Intrastate commerce is for the regulation of states alone, and 
the federal government may not enter that field except (and the 
exception is of primary importance), where necessary to prevent 
interference with, or discrimination against, or interruption of, or 
burden upon, interstate commerce; or except where it is necessary, 
in the effective regulation of interstate commerce, to incidentally 
regulate intrastate commerce. 

With respect to interstate commerce, there are two classes, if 
you please, of regulation. There is the broad national field of 
interstate commerce, where the states may not enter, and may never 
enter, even though congress may not have entered the field of 
particular regulation, because, it being a matter of national con- 
cern only, the courts have held that the very silence of congress 
is evidence of the fact that they want no regulation. But there is 
a portion of interstate commerce where the states may enter, and 
that is where there is a matter of local concern incidentally affect- 
ing interstate commerce, where the states may enter until Congress 
enters, providing always that such regulations of interstate com- 
merce in such local matters do not constitute a burden on interstate 
commerce. 

Hence you will see that the burden theory applies in two ways; 
first, to divest the states of their constitutional police power, and 
to permit the federal government to enter the field of intrastate 
commerce, and second, to act as a bar to the entrance of states 
into the field of interstate commerce, and to draw the line as to 
how far they may go in that field, namely, that they must stop 
when Congress enters, and must also stop when they have reached 
the point of creating a burden on interstate commerce. 

Perhaps the best statement of the burden theory, as illustrated 
by the principles I have announced, is found in Robert’s book on 
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“Interstate Commerce,” which is: ‘Whenever there exists such 
an interblending and interdependence between interstate commerce 
and intrastate commerce that the freedom, well-being or safety of 
the former depends upon the latter, Congress, or an administrative 
body delegated with national authority may regulate intrastate com- 
merce in so far as it is necessary to preserve the freedom, the well- 
being and the safety of the commerce exclusively within the federal 
control.” 


Please note the use of the words “in so far as is necessary,” 
because that calls for a determination of fact in every case to de- 
termine whether or not the federal interposition of authority is 
necessary to regulate and preserve the well-being of interstate 
commerce. 

The burdens which have been described by the federal courts, 
or rather, the things which have been described by the federal 
courts as constituting burdens on interstate commerce may be 
readily classified into three classes. First, there is the physical 
burden, and under that heading we have had the decisions with 
reference to the safety appliance acts, particularly the decision of 
Southern Railway v. U. S., 222 U. S. 20, where it was held that the 
federal act specifying the use of safety appliances on cars engaged 
in interstate commerce must necessarily also apply to the same and 
similar cars used in intrastate commerce, the safety of interstate 
commerce being dependent upon the use of the same safety ap- 
pliances throughout the system of transportation. 

Second, there have been the financial burdens, and under that 
we have the famous Minnesota Rate Cases, 230 U. S. 352, and the 
Shreveport case, 234 U. S. 342, where it was held that federal 
power may intervene to prevent the establishment of intrastate 
rates, both freight and passenger, where the imposition of those 
rates on intrastate commerce would result in a financial burden to 
interstate commerce. 

Third, we have the administrative burden, and under that head- 
ing we have the recent case of the Atlantic-Pacific Stages v. Stahl, 
36 Fed. (2d) 260, where it was held a state may not require of an 
interstate carrier a certificate of convenience and necessity. In 
other words, the state was deprived of the right of determining 
the question as to whether or not this particular carrier should 
enter business within the state. We also have the case of the 
Western Union v. Boegli, 251 U. S. 315, where statutes penalizing 
the telegraph company for delay in delivering messages were held 
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to be unconstitutional, as imposing a burden on interstate commerce 
in that administrative way. 


The latest decision we have is the decision in the case of the 
Colorado Public Utilities Commission, involving aviation, and that 
is found in the Public Utilities Report of 1928-E, Page 518. That 
is purely and simply a recognition by the Colorado Public Utilities 
Commission of the principles heretofore announced. An interstate 
carrier by air applied to the Commission for a certificate of public 
convenience and necessity to operate an air line from Denver to 
Kansas City. The court granted the certificate without an examina- 
tion into the question as to whether public necessity or convenience 
required it or justified it, holding that, this being interstate com- 
merce, the state law applicable to certificates of public convenience 
and necessarily did not, and could not, apply, and they were there- 
fore required to issue the permit without further ado. 

There has just come in the mail this morning the bare synopsis 
of a decision by the U. S. District Court of the Western District 
of Oklahoma in the case of U. S. Airways v. Shaw, State Auditor, 
holding that a gasoline tax on gasoline used by an air carrier en- 
gaged both in intrastate and interstate commerce, where the com- 
merce was so intermingled that it was impossible to sep- 
arate the usage of the gasoline, constituted a burden upon 
interstate commerce, and the tax was held to be void. That 
was a decision dated August 13 of this year. The question is 
whether or not the principles of regulation which I have announced 
do apply in their full import to the act of flying and the business 
of aerial transportation, and do apply in general to air business as 
they have applied heretofore to railroads and to water carriers. 

The Air Commerce Act, referred to by Mr. Kintz, was not 
passed primarily as a regulation of interstate commerce, or indeed 
a regulation of commerce of any kind. The title of the Act is, 
“An Act to encourage the use of aircraft in commerce, and for 
other purposes.” In a definition of the word “commerce” the word 
“interstate” is not used, nor the words “between the states,” nor 
“between states and foreign countries.” 

The Secretary of Commerce, under Section 2, has put upon 
him the duty of fostering air commerce, with no specification as to 
whether it shall be interstate or intrastate. In granting the regula- 
tory powers to the Secretary of Commerce he is given the authority 
to provide for registration, rating, licensing and so forth of air- 
men, aircraft, airports, and there is no restriction in the granting 
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of these regulatory powers as to interstate or intrastate commerce. 

It might well be questioned as to whether there was any in- 
tention on the part of Congress to limit the regulatory scope of this 
act to interstate or intrastate commerce. In fact, it is very clear, 
both from what Mr. Kintz has told us, from what Mr. MacCracken 
told us yesterday and from the debates in Congress, that this act 
is a compromise, that it was originally intended to apply to all air 
commerce. Thus, we find a segregation made between interstate 
and intrastate commerce, which is Section 11, where there are 
penalties provided for violation of air traffic rules by all fliers, and 
there is no penalty provided for failure to register, failure to have 
an airman’s certificate, or failure to do any of the other acts pro- 
vided for by the law unless you are engaged in interstate commerce. 

Now, first, is the Air Commerce Act valid? Second, is the 
application of Air Traffic Rules to all flying a valid exercise of con- 
gressional authority? In the case of Smith v. New England Air- 
craft Company, the act was first considered by any court in this 
country, and it was there held to be valid, although the constitutional 
attack was not on the ground that it was not a proper act under the 
interstate commerce clause, but the constitutional attack there was 
on the ground that if a right of flight was created by the act it was 
taking private property without due process of law and without 
due compensation ; but in any event, to that extent the act as a whole 
was held valid. 

In the case of Swetland v. Curtiss Airport et al the Air Traffic 
Rules were held valid as to interstate commerce, but, as pointed 
out by Mr. Kintz, the court dwelt on the fact that the State of 
Ohio, by legislating in such a manner as to evidence an intention 
that the Air Traffic Rules and the Air Commerce Act, insofar as 
intrastate commerce was concerned, were to be recognized as valid 
by the state of Ohio, also held that the Air Traffic Rules applied to 
intrastate commerce. One is left with a little suspicion of doubt 
as to whether or not the court would have held that the Air Traffic 
Rules applied to intrastate commerce in that state had it not been 
for the evident intention of the state of Ohio that they should so 
apply. 

In Neiswonger v. Goodyear Tire & Rubber Co., the court held 
that the Air Traffic Rules would apply to intrastate commerce if 
necessary. So, again, we come back to that same expression, “in- 
sofar as is necessary.” Therefore, to determine whether or not 
the application of the Air Traffic Rules to all flying is valid, we 














438 THE JOURNAL OF AIR LAW 


must determine the question of the necessity for the Air Traffic 
Rules as a measure of prevention of burden to interstate com- 
merce. In fact the court, in the Neiswonger case, gave this ex- 
pression: “It is not clear how intrastate flying at a height of less 
than five hundred feet will interfere with interstate flying at five 
hundred feet and above,” raising a doubt, if you please, as to 
whether or not that particular Air Traffic Rule, namely, the mini- 
mum height regulation, was necessary to prevent a burden on inter- 
state commerce. 

Suppose Congress should at some time decide that because of 
the numerous grade crossing accidents we have had, that because 
of the large burden resulting to railroads by reason thereof, and 
because of the fact, which is perfectly obvious to any of you, that 
ninety-five per cent of all grade crossing collisions between railroad 
trains and automobiles are due to the failure of the drivers of the 
automobiles to exercise ordinary care, and that in ninety-five per 
cent of the cases the occupants recover nevertheless, suppose Con- 
gress should hold that to prevent that burden to interstate commerce 
they would pass a law requiring the operator of every automobile, 
whether engaged in intrastate commerce or any commerce at all, 
to stop at every railroad crossing, would that. be a valid exercise 
of the right of Congress to prevent an undue burden to interstate 
commerce? 

Suppose we go further and Congress should say that because 
of the increasing amount of interstate commerce carried by busses, 
both passenger and freight, and because of the crossing accidents 
and the collisions resulting in injuries to interstate passengers and 
resulting in damage to interstate freight, “we will now pass a law 
regulating all driving of pleasure automobiles, or automobiles en- 
gaged in intrastate commerce.” Would that be a valid exercise of 
the power of Congress to prevent an undue burden on interstate 
commerce ? 

Are not those two questions rather analogous to the question 
that in order to prevent air accidents, collisions in the air, and so 
forth, Congress shall now specify rules regulating flying, pleasure 
or intrastate commerce? 

I do not believe the answers to the first two questions determine 
the answer to the third. I am not prepared to say that the first two 
questions may not be answered in the affirmative; namely, that 
they would be a valid exercise of the authority of Congress to 
prevent an undue burden on interstate commerce. The time may 
come when that will be so held. I rather think that they will be 
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so held, particularly in the first case. In any event, the final de- 
termination of whether or not a particular law or regulation is 
necessary is up to the federal courts, and not to any jury or to any 
state court, and the federal court being dominant we might anticipate 
an affirmative answer to both of the first questions. 

But the analogy between those two questions and the air 
question is not complete. In other words, your collision with a 
train may cause some damage. It is not likely to kill anybody on 
the train. It is not likely to destroy the cargo carried in interstate 
commerce on the train. But a collision in the air is almost bound 
both to be fatal to the interstate passengers and destructive of the 
interstate cargo carried. So, irrespective of how we answer the 
first two questions, I believe the answer to the third is that the 
imposition of Air Traffic Rules to apply on all flying is the valid 
exercise of the power of Congress to prevent a burden on interstate 
commerce. 

Does that mean that all Air Traffic Rules are valid? I can 
well understand how the rule (and the rules cover a wide scope, 
as all fliers know), for instance, preventing stunt flying over a civil 
airway is absolutely essential to the preservation of interstate com- 
merce. I cannot quite understand how the rule preventing stunt 
flying over a football game, which is one of the same Air Traffic 
Rules, is necessary to prevent an undue burden to interstate com- 
merce. There are several other rules that have a similar lack of 
apparent application, but I believe that the federal courts, in con- 
sidering the question which I have put, wou!d look to the reason- 
ableness of the scheme as a whole—do the Air Traffic Rules as a 
whole appear to be necessary to prevent an undue burden upon 
interstate commerce? If so, if they are part of a scheme necessary 
for the effective control of interstate commerce, I believe the single 
ones would neither be held €o be singled out and held unreasonable, 
nor would the schemé as a whole be held to be invalid because 
one or two Ties might not properly apply. 

So far I have discussed the act of flying. We come now to 
the business of flying. The Air Traffic Rules are made applicable 
to flying, but there is no universal application as to intrastate com- 
merce of the requirements of being a licensed pilot or the safety 
and airworthiness of aeroplanes, and of similar requirements in 
the manufacture of planes. For instance, there is no penalty for 
operating any kind of a ship by any kind of a pilot in intrastate 
commerce or in no commerce at all so far as the federal law is 
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concerned. Incidentally, that is one of the present failures of the 
Air Commerce Act, as I view it, and has given rise to this apparent 
and overwhelming demand for state regulation concerning the stated 
topic. In other words, Congress has not entered this field, but if 
Congress did enter this field and provide that it was unlawful for 
an unlicensed airman, a man not having a federal license, to fly 
anywhere any time, would it be valid? Suppose they should pro- 
vide that it was unlawful for a plane that is not airworthy to fly 
anywhere any time. Would that be valid? 

I believe that under the decisions, and more particularly under 
the tendency of the decisions, such a law would be held valid, as 
preventing an undue burden on interstate commerce. There are 
two difficulties in the way at present. In the first place, Congress 
has not entered this field, and in the second place the personnel 
of the Department of Commerce, Aeronautics Division, high in 
quality, is extremely low in quantity. There are not enough inspec- 
tors to go around to adequately enforce the Air Traffic Rules and 
the registration requirements and the airport rules that are now in 
effect. I am told there are three in the state of Illinois. I do not 
know how many are needed, but it would appear that they would 
need many more than that in the City of Chicago or Cook County 
alone. Therefore the field of normal police power, in so far as the 
business of flying is concerned, is still wide open. It is still per- 
fectly competent for every state to require a license, federal if 
you please, or state if you please, of pilots, and proper qualifica- 
tions, and to require a certificate of airworthiness of planes. 

It is possible too, and doubtless effective, to have similar state 
laws concerning the act of flying, but obviously if the state laws 
concerning the act of flying, or state regulations concerning the 
act of flying, attempted to permit a violaticn of the federal regula- 
tions of the act of flying, they would be to that extent invalid. 

It would seem to me that the enactment of state laws requiring 
a license for the pilot and a qualification for the plane would not 
only be valid at the present time but desirable; further, state laws 
imposing the same flying rules as federal laws would not only be 
proper, but desirable. They cannot conflict, but they would be 
desirable from the standpoint of adding an additional police per- 
sonnel to the enforcement officials now in existence. It appears 
to me, further, that such legislation by the states as I now propose 
should never be in detail, because the art of flying, the engineering 
advancements of flying, may speedily solve some of the problems 
that we are now facing; and the law should neither hinder the 
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advance of the art of flying nor the business of flying, nor attempt 
to anticipate the future, because anyone who sets himself up as a 
prophet and says thus and so cannot be done is just as foolish 
as he can possibly be. I have long since gotten over saying it can’t 
be done. I saw a little play the other day. The scene was laid 
in New York in 1820, and the young hero of the play had an am- 
bition to become an inventor. The father of the heroine discour- 
aged him from hoping to become an inventer. He said, “It might 
have been all right fifty years ago, but think of becoming an in- 
ventor now, when everything has been invented. That is perfectly 
absurd.” I think an attempt to cover the future of aviation by 
legislative enactment is also the height of absurdity. 

The business of flying within the state, it seems to me, needs 
corrective measures aside from those things I have already men- 
tioned. The state should require a proper permit by a corporation 
engaged in carrying passengers with the state. The federal gov- 
ernment has not entered that field. That requirement should in- 
clude not only a qualification as to competency of the official per- 
sonnel of the company, but solvency in one way or another, either 
by its actual invested capital or by some form of insurance or other- 
wise to protect the traveling public within the state. It might also 
be possible to have effective regulation for permits to operate an 
airport. The federal government now has ratings of the airports, 
and now has airport regulations, and a good many airports are 
unable to get proper ratings, but it does not prevent them from 
opening and operating, and it seems that might be a proper field 
for state regulation or entrance, if you please. 

Of course, there can never be any state regulation affecting 
interstate commerce, by way of requiring a permit or a license, by 
way of requiring a publication of a schedule of rates, by way of 
fixing rates, by way of requiring an amount of capital or by way 
of limiting the profit to be made on the invested capital of air 
carriers engaged in interstate commerce. That is a field which has not 
been entered by the federal government but cannot be entered by the 
state government. The federal government has never entered the 
field of attempting to regulate interstate bus lines or interstate 
trucking lines, has never attempted to fix profits, require capital 
or financial strength of companies engaged in that form of inter- 
state commerce, but the states cannot enter that field, and there are 
a good many decisions to that effect, so that is something beyond 
the power of the states, because it comes under the last principle 
of interstate commerce, namely, it is a matter of national concern, 
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and even though the state might require a license fee of only $10 
to permit a man to engage in interstate commerce within the bound- 
aries of the state, that requirement is invalid. 

In conclusion, it would appear that the state police power may 
be exercised fully with respect to the act of flying and with respect 
to the business of flying within the state borders, but whenever 
the state laws pertaining to the act of flying conflict with federal 
laws or regulations pertaining thereto, they will be held invalid, 
because the federal laws or regulations are necessary to effectively 
regulate interstate commerce and to prevent a burden thereon. 

State laws with respect to the business of aerial transportation 
within their borders will be held valid unless they affect the busi- 
ness of an interstate carrier to such a degree as to burden inter- 
state commerce. State laws which incidentally affect interstate com- 
merce, such as requiring certain conveniences for passengers or on 
planes will be held valid unless they constitute a burden on inter- 
state commerce, because that is a field which Congress has not yet 
entered, although it is interstate commerce, and the states may enter 
until they do, providing it is not burdensome. 


In further conclusion, I wish to join in the prayer that has been 
constantly put up by the aviation interests, the prayer for uniformity 
of regulation and of laws. It is an open question as to whether 
aviation would be more seriously hurt by the black eyes given to 
our oft-proclaimed theory of safety by the unreliable, unregulated, 
unqualified and illegal flying, resulting in crashes, or whether it 
would be more hurt by an attempt to stop this unregulated, un- 
qualified and illegal flying by unwise and conflicting state legisla- 
tion. If the state legislation pertaining to prevent this type of air 
hazard may be intelligently passed and intelligently enforced, and 
may be broadly enacted rather than in detail, it offers great hope 
of assistance to the development of the cause of aviation. We want 
aviation to grow, and to grow it must grow safely and also in an 
untrammeled manner, and the shadow ground between the too little 
and too much regulation calls for careful, loving care and judgment. 
(Applause. ) 


CHAIRMAN Haptey: I am sure we are all very much indebted to Mr. 
Logan for this wonderful, able discussion on this most interesting question, 
and before we take up the general discussion of the questions of these two 
lectures this morning I wish to say to Mr. Kintz and to Mr. Logan that I 
am sure every person here appreciates your efforts and is grateful for the 
able and masterful manner in which you have presented this subject before 
the convention. 
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Now we would be very happy to have discussion from the floor on these 
questions that have been presented this morning. 

Mr. T. H. Kennepy (California): There are a few points raised by 
Mr. Logan that I should like to ask further explanation on. In the first 
place, I might say that in part, and almost in whole, I agree with Mr. 
Logan’s contentions. It seems to me that his position is one of what might 
be termed a strict constructionist. He has gone into the subject of the 
division of state and federal powers in an analytical fashion which I think 
is most helpful and necessary. 

It occurs to me that in times past we have been a little bit too prone to 
use what has been termed as the inverted premise method of reasoning. We 
have found that we think we need uniformity of regulation and legisla- 
tion, and therefore we have set about to use all manner of means and argu- 
ment at our command to see if we can not get some basis for substantiating 
that claim or that need. 

We have felt that federal legislation is absolutely essential, and there- 
fore we must use all arguments to support the absolute domination of fed- 
eral authority, and we have been a little bit too inclined to slough over the 
real legal reasoning behind the division of state and federal authority. How- 
ever, Mr. Logan’s analysis is most helpful, and I think we can not be too 
great in our praise of his work. 

He makes certain statements, though, that I should like to ask him 
about. I believe at one point in his talk he made the statement that if a 
state permitted a violation of the federal regulation, such permit would be 
invalid. I think he referred to the Air Traffic Rules, and to use the example 
that he brought forward himself, that of regulation of flying over a foot- 
ball game. 

Do I understand Mr. Logan to say that if the state permitted stunting 
over the football game, which would be in violation of the federal act and 
the federal regulations, such a state permit would be invalid, where there is 
no question whatever of an interstate air lane in the vicinity of the football 
stadium? That is one question I would like to hear discussed. 

Then Mr. Logan also raised the point of the interacting area of state 
and federal regulation. A state can not enter certain phases of regulation 
of interstate commerce even though the federal government has not acted. 
That is certainly a very pregnant subject and one we must examine with 
the utmost care, because we can all see that this law that we are attacking 
here is absolutely new and unexplored; we have very few decisions, and we 
must work by analogy all the way through. To date we have a great field 
of interstate regulation that has not been occupied by the federal govern- 
ment. Is the state absolutely forclosed as to action on those points? 

Mr. Logan has listed first, second, third and fourth certain subjects that 
the state can not act upon, even though the federal government has not acted. 
May we not examine those points a little more closely? 

Another question, and it is a general question, are we justified in work- 
ing by analogy? We have bus cases, we have railroad cases, we have mari- 
time cases. Are they good law? Are they good law for air cases? That 
is the question we must always be confronted with from now until dooms- 
day. Our precedents in other forms of all kinds of law business, are they 
good? Are the actual mechanical differences between the aeroplane, the 
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glider and the dirigible so great we can not use the analogy of the bus, the 


railroad and the steamship? 

That is a subject, gentlemen, that we must give most careful attention 
to. There are certain things we know about aircraft that we know are 
not the same. They have certain attributes not to be found in any other 
mode of transportation. The speed of the thing, for instance; the mobility, 
the unity with which it operates, the fact that it has a three-dimensional 
method of operation, it is not confined to the surface—are those things, those 
characteristics, so different than other forms of transportation, other units 
used in transport service, that the law that has grown up around the other 
transportation mediums will be found inadequate of application and will it 
be impossible for us to use the precedents that our books are found to be 
filled with? 

Those questions I think we must study very carefully, and I should like 
very much to hear from Mr. Logan a little more in detail on those points. 

Mr. Locan: I shall try to answer you, Mr. Kennedy. I want to state 
first that I have been talking up here for two weeks, and quite a number of 
the audience today is the same audience I have been talking to, so I have 
perhaps not repeated some things out of deference to them that I might well 
have explained in my talk. 

First, with respect to the analogy. I quite agree with you that we 
can not accept analogies whole-heartedly, as a fish accepts bait, because 
they will not always apply, and I think I pointed out this morning that the 
analogy between the automobile and the railroad and between the auto- 
mobile and air commerce was not necessarily an analogy to be followed. 
We can not accept analogies without a very careful study. © 

Now with respect to the field in which the state is foreclosed in its 
acts, I think we need not argue much about that, because the courts have 
laid down that definition, and that is, where the subject of interstate com- 
merce is one of national concern, the states may not enter, and there are 
dozens of decisions along that line. I think, in addition to the case I cited, 
there is the case of Bush v. Malloy, and Duke v. the Commissioners, of 
Michigan, and several other cases prohibiting the states from making any 
legislation affecting interstate commerce which is of national concern. 

With respect to the state law about stunting over a football field, let us 
assume that the federal regulation, and I think it does, prohibits stunt flying 
over a congregation of persons, and prohibits any flying at less than 2,000 
feet over such congregations. Let us assume the state law permits the stunt- 
ing and flying at 1,000 feet. I do not say that the state law is necessarily 
invalid, but it would certainly be ineffective to prevent a prosecution under 
the federal law for the violation of the same thing, because where the two 
laws exist covering the same subject, the federal law is bound to be the 
dominant one, providing the federal law under the circumstances which we 
have mentioned is necessary to prevent a burden on interstate commerce. 

I think I pointed out to you that I do not see the clear necessity, but I 
do not believe the question of necessity will be determined by the one rule 
alone. It will probably be determined by the whole scope of the Air Traffic 
Rules and their necessity as a system, as a scheme, to prevent a burden on 
interstate commerce. 
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CuHamRMAN Hanley: Are there any other questions? Is there any 
further discussion? 

Mr. Joun M. Vorys (Ohio): I came here expecting to see a fight 
some place along the line, but these papers today, the wonderful paper Mr. 
Kintz read and the perfectly brilliant discussion of Mr. Logan, have either 
accorded with my views or persuaded me out of my views, so I do not see 
much chance for argument, and the silence here apparently gives unanimous 
consent to the views of these gentlemen. 

There was one point not discussed, and which may be outside of the 
scope of the papers, but which I should like to raise and secure the opinion 
of these gentlemen upon. It has been pointed out that while the Traffic 
Rules, the licensing system, should be laid down by, the federal govern- 
ment, that as a practical matter, and for some time to come, probably for 
all time to come, the federal enforcement authorities will be insufficient, 
and as flying increases our ordinary local officials will have to take care 
of the enforcement of certain of the Air Traffic Rules. 

Now I wonder whether these gentlemen think that it would be sufficient 
to incorporate by reference the Air Traffic Rules into a state law, and then 
into a city ordinance, which would be very helpful in the matter of enforce- 
ment; that is, to prevent improper flying over a city, or would it be neces- 
sary in the one case to enact a statute or promulgate a state regulation, and 
in the other to enact a city ordinance? 

I have heard a number of discussions on this, the one view being that 
whereas the state can require a certain standard which can be complied 
with only by getting a license from another authority, that is, from the 
federal government, because the license is something definite and the stand- 
ards behind it are those which may be obtained and found out before you 
secure the license, yet on the other hand the state can not require com- 
pliance with a set of flying regulations which theoretically are written down 
some place in Washington and are not available within the state. 

It would be a matter of great convenience and would simplify the 
problem for the states very much if, as a physical matter, they could simply 
pass a little short law requiring compliance with the federal Air Traffic 
Rules, and encourage each city to pass that sort of an ordinance, which many 
cities have done in Ohio, and then send out a lot of pamphlets of the Air 
Traffic Rules that we would get from Washington and expect everybody 
to comply with them. 

I wonder what Mr. Kintz and Mr. Logan would think is the constitu- 
tional problem as to incorporating by reference the Air Traffic Rules for 
local enforcement. 

CHAIRMAN HaptEy: Mr. Kintz will reply to that. 

Mr. Krntz: Mr. Vorys, we have recommended a new suggested draft 
of state legislation which incorporates a paragraph or a section incorporat- 
ing in the state law the Air Traffic Rules by reference. I think that is 
legal unless it is specifically prohibited by the state constitution, and there 
are some cases that bear that out. 

On the other hand, if the state constitution specifically prohibits the 
enactment of any law or regulation by reference, then the authority created 
by the state law to enforce the state rules or regulations could be given 
the specific authority, with a specific prohibition against enacting any other 
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regulations than the federal regulations. In other words, you, as Director 
of Aeronautics, could be authorized and charged with the duty of enacting air 
traffic rules identical with those of the federal department, and could be further 
charged with the duty of keeping those air traffic rules current with the 
changes of the department, being specifically limited from enacting any other 
regulations or rules than those promulgated by the department. 

It is in two forms. We have suggested that they enact the Air Traffic 
Rules by reference. In those states which specifically prohibit by the con- 
stitution enactment by reference we have suggested that a person in the 
state be appointed to enact air traffic rules by regulation identical with the 
Air Traffic Rules of the department. 

Mr. Vorys: What I wondered particularly about was what your opinion 
was of the matter of delegation of that portion of the police power. 

Mr. Kintz: We are in favor of state enforcement. 

Mr. Vorys: Can you make a city ordinance to provide that violations 
of a federal Air Traffic Rule, promulgated by an administrative body under 
the federal government, shall be punishable by a fine? 

Mr. Kintz: I would incorporate the Air Traffic Rules by reference, 
stating that they are hereby incorporated as though written in, and then 
your violation would be for the violation of the state law, rather than viola- 
tion of the federal Air Traffic Rules, because you have incorporated them 
by reference, therefore they are a part of your state rules. 

Mr. Locan: That question was discussed and has been discussed quite 
frequently in the American Bar Association and its committee and there 
are two classes of decisions holding that incorporating a set of regulations 
in a state law is unconstitutional, the first class holding that incorporating 
any other state laws or regulations or federal laws or regulations is invalid, 
and the second class of decisions holding that it may be valid as to those 
regulations then in existence, but will be invalid as to any regulations sub- 
sequently passed, because you can readily see that is a delegation of the 
criminal authority of the state to another body, creating a crime by the 
violation of a regulation or rule which is not yet in existence. 

There are also cases that hold that unless the constitution of the state 
forbids it, the incorporation of the regulations by reference is valid. 

It would seem that the safest way is to require the regulating authority 
of the state to promulgate regulations which must be in conformity with the 
federal regulations. You do not then have to set out the regulations in the 
act, but the official will have to set out the regulations by some form of 
proclamation; requiring him to keep them always uniform accomplishes the 
same purpose and does not run the risk of the unconstitutionality of incor- 
porating by reference. 

Mr. Vorys: Let me ask one question as to the physical way of doing 
that. 

Would it be possible for a state official, under such a law, to pro- 
mulgate a set of regulations, which would be identical with the federal regu- 
lations, and then, in order to save printing and in order to save himself 
and such officials in every state from the temptation to monkey a little bit 
with those regulations, if he would get a cart load of the Air Traffic Rules 
from Washington and send those out and say “This is an exact copy of what 
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I have promulgated in my office,” would that be sound constitutionally? It 
would certainly be a convenient and safe way to do the thing. 

Mr. Locan: It sounds to me like a Scotch method, but I think it 
would work. 

Mr. Kintz: In fact, I think one state actually did that. 

Lieut. Howarp Knotts (Illinois): I should like to suggest that Mrs. 
Willebrandt be asked to discuss this matter. She for a long time has been 
a member of the Aeronautic Committee of the American Bar Association. 
(Applause. ) 

Mrs. MABEL WALKER WILLEBRANDT: I am one of the members of the 
American Bar Association Committee on Aeronautics, and if I may be per- 
mitted to confess it, Mr. Logan is our most illustrious member. I subscribe 
to what Mr. Logan has said, and I think I could not add more to his state- 
ment of the discussion in the differentiation of the laws that are here under 
discussion at this time. 

Lieut. Knotts: I should like to ask Mr. Kintz one question. I have 
heard coming from the Department of Commerce from time to time, and I 
think I understood Mr. Kintz to say this morning and then he passed on, that 
when an aircraft leaves the ground it loses its intrastate character, and some- 
how, by getting into the third medium of transportation or conductivity for 
the craft it becomes interstate. 

Would you please explain that theory a little bit? 

Mr. Kintz: That is on the theory of analogy of Mr. Kennedy and 
Mr. Logan that we can not take too far, and with which I agree. Once a 
plane leaves the ground and has passengers for hire in it, ostensibly it is a 
short hop from the field, yet when that craft once leaves the ground the 
passengers may decide they want to travel interstate, so once it leaves the 
ground you can not tell whether it is going to engage in interstate commerce 
or a pleasure flight, or intrastate commerce. 

The second theory is that all air space is navigable, and that you have 
no defined routes such as railroad tracks or rivers, but that once in the air, 
you are in an air lane through which any interstate operator may fly. It is 
analogous to the navigable streams, I think, because once on a navigable 
stream you may interfere with interstate commerce, and in that con- 
nection, in the Maryland Oyster Boat Fishing cases the court held that 
while traversing a navigable stream all ships, whether engaged in com- 
merce, pleasure, interstate or intrastate trips were subject to the same set 
of rules, which were promulgated for the safety of all concerned, and even 
though traversing that navigable stream for pleasure, you might tend to 
interfere with interstate commerce. 

Once again, when a plane leaves the air, it circles over the airport. 
There are no defined routes, consequently, due to wind conditions or weather 
conditions, and an interstate plane, that is, a plane engaged in interstate 
commerce, has to come into that port, therefore, even a pleasure flight 
wholly over the airport area might seriously impede or interfere with or 
hinder the particular interstate operation involved. The interstate pilot 
comes in. He does not know whether the plane is going on an interstate 
trip, getting ready to land or make a flight over the field or a test hop, 
consequently, once the ground is left you are in a medium of transporta- 
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tion, as I say, having no defined lanes, therefore all should be subject to the 
same regulations. 

Does that answer your question? 

Lieut, Knotts: The navigability theory does, but not the question 
about changing your mind, because it might be changed while they are in 
the plane on the ground. 

Mr. Locan: Mr. Kintz, do you not think that renders it necessary to 
make a decision between the act of flying and the business of flying? The 
mere fact that a plane is in the air does not render it interstate in so far 
as the kind of business it is doing is concerned, and in determining the ques- 
tion whether a state body may regulate it as to its business and its rates 
and capital structure, but certainly it is interstate in so far as flying is con- 
cerned, to require compliance with the federal air rules. That is why we 
have to make a distinction between the act of flying and the business of 
flying. 

Mr. Kintz: Mr. Frederic P. Lee has prepared very interesting memo- 
randa on the history of the Air Commerce Act of 1926, and his theory is 
along that line, that once you leave the ground, leaving the super-incumbent 
air space, getting into what has been defined as navigable air space, you 
then lose the intrastate character of flying, and possibly not the business of 
flying, but certainly of the flying, and as I said before, there being no 
defined routes, all must be subject to the same regulations, because the routes 
are such that they may cross any time. 

Mr. Locan: Oyster boats on navigable waters are certainly subject to 
such rules and regulations Congress might impose with reference to inter- 
state commerce, but they are engaged in intrastate commerce so far as their 
license to do business is concerned. 

Mrs. WILLEBRANDT: ‘There is probably no state where the intrastate 
phases of flying are more acute and, I believe, no state that has, in view of 
the complex problems, kept itself any more free from conflicting regulations 
and yet done everything to promote safety in flying, as New York State. 
I think the delegate from New York started to speak a few moments ago 
and was not recognized. 

Mr. Joun D. Suttivan (New York): My only comment was not to 
make a suggestion, but on a point raised by Mr. Vorys, simply to say in 
the State of New York we were faced with the same problem, the question 
of constitutionality, and we decided rather than have any doubt we would 
enact into the general business law all the regulations. We recognize the 
fact that the regulations in turn may have to be changed, but we also realize 
perhaps they will not require a great deal of changing year by year, and in 
no case will we be more than six months behind, and then only on a few 
regulations, and as we do it we make no reference whatever to the fact 
that the regulations come from the Department of Commerce. They are 
simply regulations, and they appear in the general business law of the State 
of New York. 

If any interstate flyer in New York wants to know what rules govern 
him, in theory he goes to the general business law of the State of New York, 
but in fact he knows if he complies with the rules and regulations of the 
Department of Commerce he will not be in trouble in the State of New York, 
so they are not concerned with whether it is interstate or intrastate. 
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Mr. Locan: Does your legislature meet once a year? 

Mr. Suttivan: Yes. 

Mr. Locan: In some states it is every two years. 

Mr. SuttivaAn: That is why I made no suggestion to any other state. 

Mr. Kintz: The Chairman and the other members of the Conference 
have given me considerable credit for the paper I read. I want to disabuse 
your mind; it was prepared by Col. Clarence M. Young, Assistant Secretary 
of commerce for Aeronautics, and I had the honor to read the paper for 
him. 

Mr. Aran A. Birp (Maine): Mr. Kennedy suggested, I think, condi- 
tions covering certain states. In my state our conditions are different. We 
have very few landing fields there, but we want to have a uniform law. 
We are new in the game, and I should like to inquire what the names of 
those states are, in order that we may get some information relative to 
uniform legislation to our next legislature, which convenes every two years. 

Mr. Kintz: We have a bulletin, Aeronautics Bulletin No. 18, which 
sets forth several suggested drafts of state legislation, one prepared by the 
Department and one prepared by the American Bar Association, and then 
there is a compromise, I think, between the two. 

Then there are several publications on airport rating regulations, and 
suggested municipal, city and county ordinances, and if I may have the 
gentleman’s name I will be glad to see that he gets the whole set of pub- 
lications. 

Mr. Birpv: Has the American Bar Association promulgated any sug- 
gestions at all, or did they simply hold it over? 

Mr. Logan: They have held it open. Unfortunately the uniform law 
proposed by the Air Law Committee at Memphis was not approved by the 
committee, and the committee had only one meeting this year and did not 
approve of any uniform law, and has asked for more time. 

The uniform law Mr. Kintz refers to is of two years ago, and also, 
he has a uniform law proposed by the Commissioners of Uniform State 
Laws, the Air Law Committee of Commissioners. I think that is the 
compromise Dill. 

Mr. Birp: I should like to inquire, Mr. Logan, do you approve of the 
suggestions made by the department, or is that a compromise, from your 
idea? 

Mr. Locan: I had never heard Mr. Kintz’s paper. I did not know what 
was in it. I do not think we have any differences of opinion, so far as I 
can see. 

Mrs. WILLEBRANDT: Strictly speaking, I wanted Mr. Logan’s statement 
that there is now no proposed uniform law proposed by the American Bar 
Association, because a year ago the Aeronautical Committee’s report was 
not adopted, but was withdrawn by the conference, and this year the com- 
mittee is making no report, so there is no other proposed uniform law that 
has received any endorsement save only that one from the Commerce 
Department. 

CHAIRMAN Hapitey: We will have this matter discussed further this 
afternoon. 
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The afternoon session will be given over to the proposed legislation, and 
those primarily interested should make it a point to be here to hear the 
discussion on the papers and lectures this afternoon. 

Mr. Kintz has something further he would like to say in reply to the 
question put by the gentleman from Maine. 

Mr. Kintz: Maine already has a state law requiring either a state or 
federal license. 

Mr. Birp: I am familiar with that law, but it does not meet with my 
approval. My viewpoint is that we want a pilot to meet with federal 
approval. A pilot can secure a license in the State of Maine and operate 
in the state, and that has been the case, when he has not had the qualifica- 
tions of a pilot under the Department of Commerce. 

Mr. Kintz: I think we can recommend a state law which would meet 
with the gentleman’s approval, and you will notice in one portion of the 
paper of Col. Young which I read this morning it points out the difficulty 
of the formal proposed draft by the Committee of the Bar Association, 
requiring either a state or federal license, and it has been our experience 
that that is not sufficient. This other proposed draft I think will remedy that. 

CHAIRMAN Haptey: Ladies and gentlemen, I am sure we have all 
been greatly interested, edified and educated this morning in the discussions 
as well as by these papers we have heard. 

The hour has arrived, however, for an adjournment, and we will stand 
adjourned at this time until the afternoon session. 

We are at this moment adjourned. 

The meeting adjourned at twelve o'clock. 


TUESDAY AFTERNOON SESSION 
August 19, 1930 


The meeting convened at two o'clock, Lieutenant Howard Knotts pre- 
siding. 

CHAIRMAN Knotts: Ladies and Gentlemen: For this afternoon’s ses- 
sion we have as our presiding officer a gentleman who is known in flying 
parlance as “an early bird.” In 1911, when tractor motors and depth con- 
trols were very new (and we think they are new sometimes now) this 
gentleman flew and qualified for the distinction of being an “early bird.” 

He is the Executive Vice-President of the Milwaukee Chapter of the 
National Aeronautic Association, and in this section one of the most active 
men we have in the aeronautical field. It was he who was the guiding 
genius at one of the sectional conferences held in Milwaukee, and he knows 
a heap more about presiding at such a conference as this than I do. 

I take pleasure in presenting our Chairman of the afternoon, Col. John 
M. H. Nichols. (Applause.) 

Col. Nichols took the Chair. 

CHAIRMAN Nicnors: Lieutenant Knotts has made it just as difficult 
for me as he could. 

I have been asked by Mr. Kintz of the Department of Commerce for 
permission to make an announcement. 
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Mr. E. McD. Kintz: This morning the Chairman announced that Col. 
Young had injured himself in a crash. I am glad to announce to this con- 
ference that the gentleman making the announcement was misinformed. 
Mr. Young was unable to appear due to the fact that Secretary Lamont and 
Assistant Secretary Kline were both absent from the city, necessitating his 
remaining in Washington to act as Acting Secretary of Commerce. 

CHAIRMAN NicHots: Before calling on the first speaker of the after- 
noon, Mr. Mosely has asked for a moment in order to terminate the dis- 
cussion of this morning. 

Mr. V. Mosety (Tennessee): In the Neiswonger case the court evi- 
denced some difficulty in seeing the possible conflict between interstate and 
intrastate flying below five hundred feet. I think that first five hundred 
feet is the area of space which is more dangerous than any other area. 
Forced landings may be required and it might be very difficult for one plane 
to discover another one above or below it, depending on blind spots. That 
is also true as to handling at emergency fields and airports, so I think there 
is great chance for confliction with pilots in charge of planes licensed by 
states. 

As to the football case, it seems to me that might be viewed as a pos- 
sible burden if a state licensed pilot were doing acrobatics and an interstate 
plane made a forced landing. The interstate plane might have to land on 
that field, and acrobatics might be a very serious burden to the landing. 

Then there is another question that arises, as to authority for the 
uniform municipal ordinances when they are passed covering airports beyond 
the municipal territorial limits. I should like very much to present that 
question later. 

CHAIRMAN Nicuots: I assume there is no further discussion of the 
morning’s papers, and we will proceed to the afternoon’s program. 

First I want to announce that my understanding is that resolutions cover- 
ing any of the papers up to and including this evening should be presented to 
the Resolutions Committee prior to tomorrow morning. Those resolutions 
may be presented by leaving them at the desk in the front hall or, if after 
the termination of the session you wish to present a resolution, you may 
leave it at the Lake Shore Athletic Club in my name. Those papers will 
receive attention before the morning session, and in that way there will not 
be so many resolutions left over for consideration tomorrow noon and to- 
morrow afternoon. 

The first speaker on the program this afternoon is a gentleman I feel 
rather embarrassed in having to be asked to introduce in his own bailiwick. 
Professor Fagg is a real pioneer in the field of Air Law. I understand he 
was the first exchange professor to the Institut fiir Luftrecht, at Konigsberg, 
Germany, and those of us who have had contact with him for a period of 
time realize he is exceptionally well qualified in this field, consequently I 
will only call on Professor Fred D. Fagg, Jr., Managing Director of the 
Air Law Institute, Northwestern University, who will present his paper, 
“A Survey of State Aeronautical Legislation.” (Applause.) 

Printed copies of Professor Fagg’s prepared paper were distributed to 
the members of the Conference and discussed by Professor Fagg. 











A SURVEY OF STATE AERONAUTICAL 
LEGISLATION 


Frep D. Faca, Jr.* 


INTRODUCTION 


One hundred years ago, the beginnings of our vast railway 
network were taking place along the Atlantic seaboard. The era, 
however, was one of canal and highway development, and few per- 
sons were inclined to look with favor upon the possibilities of rail 
transportation. The initial problems of the railway industry were 
associated with engineering difficulties, but economic and legal ob- 
stacles were soon encountered and these, in turn, proved to be more 
stubborn obstacles. For forty years, railway construction con- 
tinued at increasing pace and popular interest seemed mainly con- 
cerned with having new lines built through certain towns instead 
of others. The prevailing spirit of local jealousy fostered a period 
of financial mismanagement at the hands of promoters and, with 
promotion profits available in abundance, there was a resultant 
overbuilding of lines. To protect individual interests, the roads 
began a system of rebating that ended only in cut-throat competi- 
tion. Suffering junder the disproportionate rate schedules, the 
farmer element, that had so readily aided in the financing of the 
roads, swept into political power and ushered in the drastic granger 
legislation. Laws enacted in different states proved to be conflict- 
ing in high degree and, as railway operation is almost necessarily 
interstate, the laws were manifestly a very great burden to the 
industry. Finally, in 1887, the Interstate Commerce Commission 
was set up in an attempt to bring order out of chaos, 

Today, we have another form of transportation whose history 
closely parallels that of the railroad. The growing pains of aviation 
have been, and are, associated with engineering difficulties. But 
the importance of economic and legal problems is not to be under- 
estimated. The very people who thrilled at sight of the first plane 
in their vicinity are tiring of airport dust and low-flying planes. 
Witness the recently tried cases in Massachusetts and Ohio as evi- 





*Managing Director, Air Law Institute, and Professor of Law, North- 
western University School of Law. This paper was printed in advance and 
was informally discussed by Mr. Fagg at the Conference. 
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dence!* The legislatures of the states have not been idle for nearly 
every state has a body of laws in force to govern flying. More 
legislation is to be expected, and more is needed. But, if railway 
operation is by nature interstate, air transportation, by virtue of 
its greater speed, is the more so. Since aircraft can operate from 
coast to coast in less than twenty-four hours, if the states continue 
to pass conflicting legislation there can be but this result: either the 
laws will be disobeyed and not enforced, or aviation development 
will suffer. 

The states have endeavored to avoid the mistakes of the rail- 
way legislation, and the movement for uniformity in the law does 
not originate in this conference. It has existed for a long time, 
and the American Bar Association made a decided move in that 
direction in 1920? when it appointed a committee to investigate the 
needs of aviation and endeavor to bring about some uniformity in 
the law. That committee, despite its changing personnel, has done 
most excellent work. This conference, which is the first of its 
kind to be held in the United States, is called to continue the good 
results that have already been obtained, and to thus enlarge their 
usefulness. Its great significance lies in the fact that, instead of 
relying solely upon the experience and wisdom of a select committee, 
this meeting has been called to bring together representatives from 
every state in the union. By this means, individual experiences may 
be related, existing laws may be tested, and common difficulties 
discussed. 

In planning the program of addresses, the object of the com- 
mittee has been to develop the topics in an orderly way. A glance 
at the program will make clear that objective. Thus far, we have 
been most fortunate in having leading foreign and American ex- 
perts present the international and national background of the 
important legal developments in aeronautics and, before consider- 
ing the detailed problems that confront the states, it is entirely 
appropriate that some time be spent in considering just what they 
have already done, individually, in the matter. The purpose of this 





1. Harry Worcester Smith et al. v. New England Aircraft Co., Inc. 
(Mass., 1930), 170 N. E. 385; Frederick L. Swetland et al. v. Curtiss Air- 
ports Corporation et al. (Ohio, 1930), 171 N. E. ... See, for example, 
clipping Chicago Tribune, July 19, 1930, from Mineola, L. I, stating “Night 
ying in Nassau county, where some of the country’s most famous landing 
fields are located, has become such an annoyance to residents that District 
Attorney Elvin N. Edwards threatened today to bring public nuisance charges 
against all airports in the county which continue to permit aviators to shatter 
the evening quiet.” 

2. Reports of American Bar Association, Vol. 46, 1921, p. 499. 
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address, then, is to sketch, in rather broad lines, the state approach 
to aviation regulation and, by offering a bird’s-eye view of the ex- 
isting legislation, to indicate important points of similarity and dif- 
ference. With this in mind, no attempt will be made here to offer 
an historical study of all state legislation enacted to date, nor to 
give a chronological record of bills submitted for passage.* 

For purposes of convenience, this study will be limited to an 
examination of the aeronautical legislation existing in the forty- 
eight states of the union,* and the following topics will be con- 
sidered: I—Nature of the Legislation; II—Definitions; III— 
Regulatory Body; IV—Licenses and Permits; V—Flying Regula- 
tions; VI—Liability ; VII—Violations; VIII—Enforcement; IX— 
General Features; and X—Conclusion. 


I. NATURE OF THE LEGISLATION 


A casual survey of the state legislation makes it apparent at 
once that, in many cases, there has been a real attempt to secure 
virtual uniformity. The Uniform State Law for Aeronautics® has 
been frequently adopted in its entirety® and, at other times, with 
but slight changes.’ The provisions of the Air Commerce Act of 
1926 have been used as a pattern for state legislation® and the De- 
partment of Commerce Regulations have often been ‘adopted quite 
completely. Further, legislation appearing in one state very often 





3. For a detailed statement of the legislation of 1928-29, see Harry J. 
Freeman. Survey of State Aeronautical Legislation, 1928-29, 1 Air Law 
Review 61 (1930); For an earlier analysis of the laws, together with a set 
of comparative charts, see Legislative History of the Air Commerce Act of 
1926, August 1, 1928, by Frederic P. Lee, Part III, pp. 132-155. 

4. The study omits the legislation of Alaska, Canal Zone, District of 
Columbia, Hawaii, Philippine Islands, Porto Rico and the Virgin Islands. 
No general aeronautical legislation for Alabama, Georgia, or Oklahoma is 
available for comparative study. That which exists in Georgia and Oklahoma 
appears to be confined to the subject of airports. 

5. The Uniform State Law for Aeronautics, now sometimes called the 
old uniform state law—due to the newer state licensing law—was drawn 
up by the Committee of the American Bar Association, the draft being 
prepared by Dean Bogert. See Reports of American Bar Association. Vol. 
46, 1922, pp. 413-15, and Zollmann, Law of the Air, pp. 32-36 for history of 
the law. 

6. See article by Freeman, note 3 supra, for the list of adoptions, but 
note that Rhode Island is to be included in the last. (L. 1929, Ch. 1435.) 

7. Missouri, Montana and Pennsylvania have not adopted the liability 
provisions of Sec. 5, Arizona has modified Sec 5, Delaware has aprarently 
repealed Sec. 9 (See Dept. of Com. Aeronautics Bulletin No. 18, p. 21 
and ov have been other minor changes made. (See 1928 U. S. Av. Rep., 

2-6. 


8. Note, especially, the definition concepts adopted. See Part II, infra, 
9. Note the instances of adoption of federal rules, Part V, infra, 
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appears in identical language in the subsequent legislation of the 
other states.° Part of this uniformity has been due to a desire 
to bring about substantial uniformity in state regulation; part, no 
doubt, is due to following lines of least resistance—due to the press 
of legislation and to the fact that legislatures have not been entirely 
familiar with the subject matter of regulation. 

Two main classes of legislation are to be distinguished: (1) the 
relatively inflexible type and (2) the flexible type. The standard of 
flexibility mentioned here depends upon how rapidly the regulation 
may be changed. In short, it depends upon whether or not there 
is established any regulatory body to provide rules governing all 
or certain flying operations within the state. If the entire state 
regulation is provided by legislation which can be altered only every 
other year, it is classed as of the relatively inflexible type. If cer- 
tain matters may be controlled by some regulatory body—such as 
a State Aviation Commission—it belongs to the second type. It is 
believed that while the prevailing tendency has been toward regula- 
tion of the first type, there will be a growing tendency toward that 
of the more flexible type—even if no separate aviation body be 
set up to regulate, but the control is placed in the hands of an ex- 
isting body such as the State Corporation Commission. Certain 
subjects can, and should be made definite, but others need to be 
left to the discretion of a qualified regulatory body. 

Another classification might be based upon the relative com- 
pleteness or incompleteness of the legislation—according to the 
number of subjects embraced within the regulatory provisions. 
Manifestly, the legislation of Connecticut and Pennsylvania would 
be indicative of the more complete type. It is believed that, upon 
analysis, most of the legislation will be found to be quite incomplete 
and, consequently, inadequate to the needs of aviation and the pub- 
lic at large. 

II. DeEFInitions 


At least fifty-nine terms or concepts are the subjects of defini- 
tion in the existing state legislation, but no single state has attempted 
to define half of them. The great majority of states have not 
endeavored to define more than three or four terms, either avoid- 
ing a difficult task or believing definitions unnecessary. The latter 
theory is not unthinkable for the definitions chosen often appear to 





10. Instances of this situation are too frequent to mention in detail, and 
no attempt will be made in this study to credit the state first using any given 
concept or regulatory provision. 

11. Pennsylvania has defined 27 terms; Connecticut 25. 
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have been selected entirely at random—more as a gesture, than a 
scientific effort to deal with the question. 


Definitions appearing in Section 9 of the Air Commerce Act of 
1926 have been frequently chosen and, insofar as those definitions 
are accurate, the tendency is desirable. Some definitions appearing 
in the Department of Commerce Regulations have been imported 
into state legislation. The three definitions established by the Uni- 
form State Law for Aeronautics’? have been adopted verbatim by 
ten states,’* and other states have adopted one or more definitions. 
The number of cases wherein a definition established in one state 
has been adopted by other state laws is too numerous to mention, 
and would avail nothing if cited in detail. If the definition is good, 
its adoption may be desirable. Unfortunately, however, the fact 
that it is bad has not seemed to have prevented its adoption. 

Some states define no terms’* and we can only speculate as 
to the reason. To facilitate a comparison of the various definitions 
employed, the following fairly complete table has been compiled. 
While it is admitted that the classification chosen is purely arbitrary, 
it is submitted that the list appearing in legislation is not complete 
and that some definitions are neither accurate nor even satisfactory 
for regulatory purposes. A reading of these definitions will suffice 
for our purposes, and no further attempt at comparison will be made, 


DEFINITIONS EMPLOYED IN STATE LEGISLATION 


A. GENERAL CONCEPTS: 


Aviation (2)15—the steering, directing or managing of an aircraft, in or 
through the air, and such term is here used as a substitute for 
“aerial navigation.” (Illinois, L. 1928, Sec. 1.) 

—the art of operating heavier-than-air craft. (Connecticut, 
Pub. Acts 1929, Ch. 253, Sec. 1.) 


Avigation (4)—the steering, directing or managing of an aircraft in or 
through the air, and such term is here used as a substitute for “aerial 
navigation.” (New Jersey, L. 1928, Ch. 63, Sec. 2.) 

Flight (4)—any kind of locomotion by aircraft while in the air. (Con- 
necticut, Pub. Acts 1929, Ch. 253, Sec. 1 

—every kind of locomotion by aircraft. (Pennsylvania, L. 1929, 
Act 316, Sec. 2(n).) 





12. Aircraft, aeronaut, and passenger. See statement as to conflicting 
definitions, Reports of American Bar Association, Vol. 54, pp. 141, 142. 

13. Arizona, Minnesota, Missouri, Nevada, North Carolina, Rhode Is- 
land, South Carolina, Tennessee, Utah and Wisconsin. 

14. Alabama, Georgia and Oklahoma (no law); Kentucky, Louisiana, 
and Oregon. However, Kentucky does not intend to have difficulty due to 
lack of definition for there is a provision that the law shall be liberally 
interpreted. L. 1926, Ch. 107, Sec. 165-8. 

15. The figures opposite each definition indicate the number of times 
the definition has been used in state legislation. 
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Solo flight (1)—a flight during which the air man or pilot has had sole 
and complete control of the aircraft being navigated. (Wyoming, 
L. 1929, Ch. 66, Sec. 2(k).) 


Aeronautics (2)—the science and art pertaining to the flight of aircraft. 
(Connecticut, Pub. Acts 1929, Ch. 253, Sec. 1.) 

—the act or practice of the art and science of transportation 
by aircraft, and operation, construction, repair or maintenance of 
aircraft, airports, landing fields, or air navigation facilities. (Penn- 
sylvania, L. 1929, Act 316, Sec. 2(a).) 


Air commerce (4)—transportation in whole or in part by aircraft of 
persons or property for hire, navigation of aircraft in furtherance 
of a business, or navigation of aircraft from one place to another 
for operation in the conduct of a business. (Air Commerce Act 
1926, Sec. 1.) 

—transportation in whole or in part by aircraft of persons or 
property for hire as common carriers. (Arizona Corp. Com. Gen. 
Order No. 113-L.) 


Navigable airspace (2)—airspace above the minimum safe altitude of 
flight prescribed by the Secretary of Commerce under section 3, 
and such navigable airspace shall be subject to a public right of 
freedom of interstate and foreign air navigation. . . . (Air 
Commerce Act 1926, Sec. 10.) 

—airspace above the minimum safe altitudes of flight prescribed 
by the State Aeronautics Commission. (Pennsylvania, L. 1929, Act 
316, Sec. 2(k).) 


Air navigation facility (4)—includes any airport, emergency landing 
field, light or other signal structure, radio directional finding facility, 
radio or other electrical communication facility, and any other struc- 
ture or facility, used as an aid to air navigation. (Air Commerce 
Act 1926, Sec. 9(i).) 

—shall include airports, landing fields, and water surfaces for 
landing aircraft, and all aids to air navigation, including, but not 
confined to, lights, marks, structures, and electrical communicating 
systems. (Pennsylvania, L. 1929, Act 316, Sec. 2(f).) 


Operating aircraft (12)—performing the services of aircraft pilot. (Dela- 
ware, L. 1929, Ch. 248, Sec. 1.) 
—performing the services of aircraft pilot, avigator, mechanic, 
rigger, or other person actively engaged in maintaining an aircraft 
in flight. (West Virginia, L. 1929, Ch. 61, Sec. 1.) 


Commercial flying (2)—any flight or attempted flight in which Passengers 
or merchandise are carried, or in which any other service is per- 
formed by the pilot or aircraft, for compensation or hire. (Mas- 
sachusetts, Acts 1928, Ch. 388, Sec. 35.) 

—any flight or attempted flight in which passengers, property, 
or merchandise are carried, or in which other service is performed 
by the pilot of aircraft for compensation, hire or reward. (Penn- 
sylvania, L. 1929, Act 316, Sec. 2(x).) 


Interstate commercial flying (1)—commercial flying in which contract 
of hire requires, in substance, that the aircraft cross the borders of 
this Commonwealth into or from another State. (Pennsylvania, L. 
1929, Act 316, Sec 2(z).) 


Private flying (1)—all flying other than commercial flying or flying 
conducted by a department or other agency of the United States or 
of this or another State thereof. (Massachusetts, Acts 1928, Ch. 
388, Sec. 35.) 

Airway (1)—a route in the navigable air space designed by the Secre- 
tary of Commerce of the United States or the Commissioner of the 
Department of Publid Works, as a route suitable for interstate, 
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eremate, or foreign air service. (Idaho, L. 1929, Ch. 137, Sec. 
1(h). 


Civil airway (1)—a route in the navigable airspace designated by the 
Secretary of Commerce as a route suitable for interstate or foreign 
air commerce. (Air Commerce Act, 1926, Sec. 9(j).) 

Person (8)—any individual, corporation, association, co-partnership, com- 
pany, firm, or other aggregation of individuals. (Connecticut, Pub- 
lic Acts, 1929, Ch. 253, Sec. 1.) 

—an individual, a partnership, or two or more individuals hav- 
ing a joint or common interest, or a corporation. (New Hamp- 
shire, L. 1929, Ch. 182, Sec. 1.) 

Owner (2)—any person, firm, corporation, or association holding title 
to any aircraft or baving a legal right to register the same. (Con- 
necticut, Public Acts, 1929, Ch. 253, Sec. 1.) 

Dealer (2)—any person who is actively engaged in the business of fly- 
ing, selling or exchanging aircraft, and who has an established place 
of business. (Connecticut, Pub. Acts, 1929, Ch. 253, Sec. 1.) 

—every person or corporation actively engaged in the business, 
of buying, selling, exchanging, or dealing in aircraft within the Com- 
_— of Pennsylvania. (Pennsylvania, L. 1929, Act 316, Sec. 

s). 

Manufacturer (2)—a person, partnership, association or corporation who, 
during the calendar year preceding application for registration, shall 
have manufactured or assembled one or more aircraft for sale, or 
who shall prove to the satisfaction of the Commissioner that he in- 
tends in good faith to manufacture or assemble one or more air- 
craft for sale during the year immediately ensuing. (Connecticut, 
Pub. Acts, 1929, Ch. 253, Sec. 1.) 


REGULATORY Bopy AND JURISDICTIONAL CONCEPTS: 


Commission (2)—the State Aviation Commission. (Maryland, L. 1929, 
Ch. 318, Sec. 13.) 

Commissioner (2)—a member of the State Aeronautics Commission. 
(Pennsylvania, L. 1929, Act 316, Sec. (p).) 

Inspector (1)—the Commissioner of Aeronautics and any person ap- 
pointed by said Commissioner as such, as hereinafter provided. 
(Connecticut, Pub. Acts, 1929, Ch. 253, Sec. 1.) 

Aviation inspector (1)—a Commissioner, or any person appointed by 
the State Aeronautics Commission as such, as hereinafter provided. 
(Pennsylvania, L. 1929, Act 316, Sec. (q).) 

Officer (2)—any constable, inspector of aviation, State policeman, or 
other officer authorized to make arrests or to serve process. (Penn- 
sylvania, L. 1929, Act 316, Sec. (r).) 

—any constable, inspector of aeronautics, State policeman, or 
other official authorized to make arrests, or to serve process, pro- 
vided he shall be in uniform or shall display his badge of office 
in a conspicuous place when making an arrest. (Connecticut, Pub. 
Acts, 1929, Ch. 253, Sec. 1.) 

Limits of city (2)—the land within, or the air above the land within 
the geographical boundaries of a city, municipality, town or village. 
(Arkansas, L. 1927, Act 17, Sec. 1.) 

Limits of towns, cities or boroughs of the State (1)—the land or air 
above the land or pier heads of any of the towns, cities or boroughs 
of Connecticut. (Connecticut, Pub. Acts, 1929, Ch. 253, Sec. 1.) 


LicensING CONCEPTS: 


Federal license (1)—shall mean, as the case may be, a valid, unrevoked 
and unsuspended aircraft certificate or airman certificate issued by 
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the Secretary of Commerce under the authority of the Federal Act 
and the lawful rules and regulations issued or which may be is- 
sued thereunder. (California, Stats. 1929, Ch. 850, Sec. 1(e).) 


Registered and licensed as an aircraft of the United States (1)—an 
aircraft which is registered and entered as a licensed aircraft in an 
official license registry of the Secretary of Commerce as an air- 
craft of the United States. (Idaho, L. 1929, Ch. 137, Sec. 1 (g).) 


Registration number (1)—the number assigned by said Commissioner 
to any aircraft, whether or not such number includes a letter or 
letters. (Connecticut, Pub. Acts, 1929, Ch. 253, Sec. 1.) 


Aircraft (42)—any contrivance now known or, hereafter invented, used, 
or designed for navigation of, or flight in the air, except a para- 
chute or other contrivance designed for such navigation but used 
= as safety equipment. (Air Commerce Act 1926, Sec. 

c). 
—includes balloon, airplane, hydroplane, and every other vehicle 
used for navigation through the air. A hydroplane, while at rest 
on water and while being operated on or immediately above water, 
shall be governed by the rules regarding water navigation; while 
being operated through the air otherwise than immediately above 
the water it shall be treated as an aircraft. (Uniform State Law 

for Aeronautics, Sec. 1.) 

—any weight-carrying device or structure designed to be sup- 
ported by the air, either by buoyancy or by dynamic action. (Con- 
necticut, Pub. Acts, 1929, Ch. 253, Sec. 1. 

—any aeroplane, hydroplane, seaplane, dirigible, balloon or other 
apparatus carrying one or more passengers into or through the 
air, propelled by currents. or by power, or motors contained in said 
apparatus. (Kansas, L. 1921, Ch. 264, 3-101.) 

—any contrivance, now or hereafter invented, for avigation of 
or flight in the air, except a parachute or other contrivance de- 
signed for use and carried primarily for safety equipment. (New 
York, L. 1928, Ch. 233, Art. 14, Sec. 240.) 


Public aircraft (10)—an aircraft used exclusively in the governmental 

service. (Air Commerce Act, 1926, Sec. 9(d).) 

—an aircraft used exclusively in the governmental service of 
oo — States or of any of the States. (Iowa, L. 1929, Ch. 135, 
ec, 1. 

—an aircraft used exclusively in the governmental service of 
the United States or of any State or Territory thereof. (Maine, 
L. 1929, Ch. 265, Sec. 1.) 

—an aircraft used exclusively in the governmental service. 
(North Dakota, L. 1929, Ch. 85, Sec. 1.) 


Private aircraft (1)—all other aircraft operated in this State except 
commercial aircraft. (Colorado, Acts, 1927, Ch. 64, Sec. 3.) 


Civil aircraft (11)—any aircraft other than a public aircraft. (Air 
Commerce Act 1926, Sec. 9(e).) 
—not of the military forces of a State or country. (Penn- 
sylvania, L. 1929, Act 316, Sec. 2(c).) 


Commercial aircraft (1)—the term “Air Commerce” means transporta- 
tion in whole or in part by aircraft of persons or property for 
hire, navigation of aircraft in furtherance of a business, or naviga- 
tion of aircraft from one place to another for operation in the 
conduct of a business and aircraft so operated shall be termed 
“Commercial Aircraft.” (Colorado, Acts 1927, Ch. 64, Sec. 3.) 


Passenger aircraft (1)—aircraft designed and used for the purpose of 
transporting persons with or without their necessary personal be- 
longings. (Connecticut, Pub. Acts, 1929, Ch. 253, Sec. 1.) 
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Passenger and commercial aircraft (1)—aircraft designed for use and 
used for passenger and commercial purposes. (Connecticut, Pub. 
Acts, 1929, Ch. 253, Sec. 1.) 


Airworthiness (1)—means conformity with requirements prescribed or 
deviations therefrom approved by the Assistant Secretary of Com- 
merce for Aeronautics. (Air Commerce Regulations, 1929, Ch. 1, 
Sec. 9.) 

—a condition meeting the minimum requirements of the rules 
and regulations governing the rating and re-rating of aircraft adopted 
by the State Aeronautics Commissions. (Pennsylvania, L. 1929, 
Act 316, Sec. 2(e).) 

Airman (17)—any individual (including the person in command and 
any pilot, mechanic, or member of the crew) who engages in the 
navigation of aircraft while under way, and any individual who is 
in charge of inspection, overhauling, or repairing of aircraft. (Air 
Commerce Act 1926, Sec. 9(k).) 

—any individual who engages in the navigation of aircraft while 
under way in the air. (Florida, L. 1925, Ch. 11339, Sec. 13.) 

—any person who engages in the navigation of aircraft while 
under way, and any individual who is in charge of the inspection, 
— or repairing of aircraft. (Iowa, L. 1929, Ch. 135, Sec. 
1. 

—any individual in command of an aircraft, any pilot who en- 
gages in the navigation of aircraft while under way, and any in- 
dividual who is in charge of the inspection, overhauling, or repairing 
of aircraft. (New Hampshire, L. 1929, Ch. 182, Sec. 1.) 

—includes aviator, pilot, balloonist, and every other person hay- 
ing any part in the operation of aircraft while in flight. (New 
Jersey, L. 1929, Ch. 311, Sec. 1.) 


Aeronaut (9)—includes aviator, pilot, balloonist and every other _per- 
son having any part in the operation of — while in flight. 
(Uniform State Law for Aeronautics, Sec. 


Pilot (4)—every person who, being in or upon any aircraft, undertakes 
to direct its ascent, flight or descent in the air. (Arkansas, L. 1927, 
Act 17, Sec. 3.) 

—any person who shall undertake to direct a course of any 
yg while in the air. (Connecticut, Pub. Act, 1929, Ch. 253, 

ec. 

—all persons in command of, or piloting, aircraft in flight are 
classed as pilots. (Virginia State Corp. Commission Regulations, 
July 1, 1929, Sec. 1.) 

Commercial pilot (1)—any person who has had two hundred hours 
or over of solo flying and_has passed an examination showing that 


he possesses the required physical and mental qualifications for 
flying. (Connecticut, Pub. Acts, 1929, Ch. 253, Sec. 1.) 


Transport pilot (1)—any person who has had five hundred or over of 
solo flying and has passed an examination showing that he possesses 
the required physical and mental qualifications for flying. (Con- 
necticut, Pub. Acts, 1929, Ch. 253, Sec. 1.) 

Commercial flyer (1)—any person, association, partnership or corpora- 
tion engaged in commercial flying. (Pennsylvania, L. 1929, 
316, Sec. 2(aa).) 

Limited commercial pilot (1)—any person who has had one hundred 
or over of solo flying and has passed an examination showing that 


hg possesses the required physical and mental qualifications for 
flying. (Connecticut, Pub. Acts, 1929, Ch. 253, Sec. 1.) 

Private pilot (1)—any person who has had not less than twenty-five hours 
of solo flying and has passed an examination showing that he 
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possesses the required physical and mental qualifications for fly- 
ing. (Connecticut, Pub. Acts, 1929, Ch. 253, Sec. 1.) 
—‘Wyoming private pilot’ any one possessing a Wyoming 
private pilot license, and who is not necessarily navigating aircraft 
for commercial purposes. (Wyoming, L. 1929, Ch. 66, Sec. 2(1).) 


Student pilot (1)—any person who has completed the primary course 
of instruction in flying and who has passed an examination showing 
that he possesses the required physical and mental qualifications for 
flying. (Connecticut, Pub. Acts, 1929, Ch. 253, Sec. 1 

Solo stage (2)—that point in the course of flying instruction, where a 
student undertakes to pilot aircraft alone, as provided herein. 
(Arkansas, L. 1927, Act 17, Sec. 3.) 

Parachute pilot (1)—any person who shall use a parachute in the air 
for commercial or exhibition purposes. (Connecticut, Pub. Acts, 
1929, Ch. 253, Sec. 1.) 

Passenger (14)—any person riding in an aircraft but having no part 
in its operation. (Uniform State Law for Aeronautics, Sec. 1.) 

—any person riding in an aircraft other than its pilot or a 
member of its crew. (Iowa, L. 1929, Ch. 135, Sec. 1.) 

—any person not the pilot or member of the crew of any air- 
craft. (Michigan, Pub. Acts, 1927, Number 138, Sec. 1.) 

Pay passenger (2)—any person who shall pay or agree to pay any sum 
of money or thing of value for a flight in the air in any aircraft. 
(Michigan, Pub. Acts, 1927, No. 138, Sec. 1.) 

Mechanic (1)—all persons repairing or adjusting aircraft in flight and 
persons in charge of the ground inspection, overhauling, or repair- 
ing of aircraft are classed as mechanics. (Virginia State Corp. 
Com. Rules and Regulations, July 1, 1929, Sec. 1.) 


Non-resident (3)—any person who has no regular place of abode or of 
business in this State for a longer period than thirty days, or parts 
thereof, not necessarily consecutive, in the calendar year. (Con- 
necticut, Pub. Acts, 1929, Ch. 253, Sec. 1.) 

—any person who has no regular place of abode or of busi- 
ness, in this State, for a longer period than ninety days in the 
calendar year. (Vermont, L. 1929, No. 79, Sec. 1.) 


ArrporT CONCEPTS: 


Airport (6)—any locality, either of water or land, which is adapted 
for the landing and taking off of aircraft and which provides facili- 
ties for shelter, supply, and repair of aircraft; or a place used 
regularly for receiving or discharging passengers or cargo by air. 
(Air Commerce Act 1926, Sec. 9(g).) 

—any definite area, set aside for the landing and taking off of 
civil aircraft engaged in commercial aviation, which is open to 
public use and at which storage and/or inspection and/or repair 
of aircraft is provided, or from which any civil aircraft, owned, 
leased, or controlled by the operator of the field, is operated in 
commercial aviation, shall be designated as an airport. (Virginia, 
State Corp. Com. Rules and Regulations, July 1, 1929, Sec. 1.) 


Airdrome (1)—any area of supporting surface which is to be used for 
the maintenance or operating from, of aircraft navigated by per- 
sons, except any such area or supporting surface, which is not 
operated for profit and which is used by the owner tenant solely for 
his storage, maintenance or repair of aircraft used exclusively for 
the personal use of himself, family or friends. (Florida, L. 1925, 
Ch. 11339, Sec. 13.) 

Landing field (2)—any locality, either of water or land, which is adapted 
for the landing and taking off of aircraft, but which is not equipped 
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with facilities for shelter, supply, and repair of aircraft. (Penn- 
sylvania, L. 1929, Act 316, Sec. 2(h).) 

—any field of such size and nature as to permit of aircraft 
landing and taking off in safety, which field may or may not be 
part of an airport. (Connecticut, Pub. Acts, 1929, Ch. 253, Sec. 1.) 


Public landing field (1)—any definite area, set aside for the landing and 
taking off of civil aircraft, which is open to public use, and which 
does not come within the definition of an airport as above defined, 
shall be designated as a public landing field. (Virginia State Corp. 
Com. Rules and Regulations, July 1, 1929, Sec. 1.) 


Emergency landing field (1)—any locality, either of water or land, which 
is adapted for the landing and taking off of aircraft, is located along 
an airway, and is intermediate to airports connected by the air- 
way, but which is not equipped with facilities for shelter, supply, 
and repair of aircraft and is not used regularly for the receipt or 
discharge of passengers or cargo by air. (Air Commerce Act 1926, 
Sec. 9(h) ; Wyoming, L. 1929, Ch. 66, Sec. 2.) 


Intermediate landing field (2)—any locality, either of water or land, 
which is adapted for the landing and taking off of aircraft, is 
located along an airway, and is intermediate to airports and land- 
ing fields connected by the airway but which is not equipped with 
facilities for shelter, supply, and repair of aircraft, and is not used 
regularly for the receiving or discharging of passengers or cargo 
by air. (Pennsylvania, L. 1929, Act 316, Sec. 2(i).) 


Landing strip (1)—an area, at least five hundred (500) feet wide, which 
forms part of an airport, landing field, intermediate or auxiliary 
field, and which is suitable by natural condition or artificial con- 
struction for the landing and taking off of airplanes. (Federal 
Airport Rating Regulations, Jan. 1, 1929; Pennsylvania, L. 1929 
Act 316, Sec. 2(1).) 


Runway (1)—an artificial landing strip or portion thereof. (Penn 
sylvania, L. 1929, Act 316, Sec. 2(m).) 


III. ReGuLatory Bopy 


An analysis of the situation as to organized control of aviation 
in the various states shows the following result: 


1, Regulation of Aviation by Special Aviation Body 


(a) Essentially in the hands of one person 
Connecticut, Commissioner of Aeronautics.1® 
Ohio, Director of Aeronautics, and Bureau.17 

(b) State Aviation Commission 
Arkansas, State Honorary Aircraft Board.1® 
Colorado, Colorado Commission of Aeronautics.19 
Kansas, State Aircraft Board.?° 
Kentucky, Air Board of Kentucky.?! 

Maryland, State Aviation Commission.22 
Michigan, Michigan Board of Aeronautics.?3 





Pub. Acts 1929, Ch. 253, Secs. 2-5. 

L. 1929, p. 28, Ch. 2l-a, Secs. 6310-38. 

L, 1927, Act 17, Secs. 1-2; L. 1929, Act 96. 

Act 1927, Ch. 64, Secs. 1-2-4. 

L. 1921, Chs. 264, 74-801, 74-802; L. 1929, Ch. 11. 
L. 1926, Ch. 107, Secs. 165-1, 165-2; L. 1928, Ch. 77. 
L. 1929, Ch. 318, Sec. 14A, Sec. 15. 

Pub. Acts 1919, No. 177, Secs. 1-2. 
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Oregon, State Board of Aeronautics.24 
Pennsylvania, State Aeronautics Commission.?5 
Wyoming, Wyoming Aeronautics Board.?¢ 
(c) Special or Contingent Commission 
Rhode Island, State Airport Commission.?7 
California, California Aeronautical Commission.?8 
(d) Investigating Commission 
Illinois, Illinois Aerial Commission.2® 
New Jersey, New Jersey Aviation Commission.®° 
New York, Temporary State Commission. 
Wisconsin, Joint Interim Committee on Aviation.32 


2. Regulation of Aviation by Prior Existing Body 


(a) Essentially in the hands of one person 
Florida, State Comptroller.®% 
Idaho, Commissioner of Public Works.34 
Maine, Secretary of State.35 
Massachusetts, State Registrar.®® 
Minnesota, Registrar of Motor Vehicles.37 
Vermont, Commissioner of Motor Vehicles.3& 
(b) Staté Corporation Commission 3 states 
Arizona, Arizona Corporation Commission.3® 
New Mexico, State Corporation Commission.*° 
Virginia, State Corporation Commission.*} 
(c) State Public Service Commission 2 states 
Nevada, Public Service Com. of Nevada.*? 
New Hampshire, Public Service Commission.*? 
(d) State Railway Commission 2 states 
Nebraska, State Railway Commission.** 
North Dakota, Board of Ry. Commissioners.*® 


3. States having no Regulatory Body af all 18 states 


While much of the legislation relative to the regulatory body is 
fragmentary only, still it is at once apparent that the states listed 





L. 1929, Ch. 352, Sec. 1. 
L. 1929, Act 316, Sec. 201; L. 1929, Act 175, Sec. 407. 
L. 1929, Ch. 66, Sec. 1. 
L. 1929, Ch. 1353, Secs. 1-2. 
Stat. 1929, Ch. 850. 
Commission appointed by Governor Emmerson, Reed G. Landis, Chr., 
and Howard Knotts, Sec’y. 
30. Joint Reso. No. 21, 1929, U. S. Av. Rep. 686. 
L. 1929. Ch. 53, Secs. 1-4. 
L. 1929, Ch . 520 (appropriation), 1929 U. S. Av. Rep. 880, 
L. 1925, Ch 11339, Sec. 6. 


an 

Acts 1928, Ch. "388, G. L. 90 Par 35-59 amended, Sec. 37. 

L. 1929, Ch. 290, Secs. 7-8. 

E.. 1929, No. 79, Sec. 2. 

See statement in Gen. Order No. 113-L, 1929 U. S. Av. Rep. 409. 

L. 1929, Ch. 71, Sec. 7. 

L. 1928, Title 33A, Ch. 146A, Sec. 3775(2). 

Flving Rules of Feb. 5, 1930, Rule 7; 1929 U. S. Av. Rep. 668. 
. L. 1929, Ch. 182, Sec. 3-4. 

L. 1929, Ch. 34, Sec. 7. 

L. 1929, Ch. 85, Sec. 2. 
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in division “one” have, as a group, a far more comprehensive and 
systematic set of provisions than those listed in the second division. 
Of course, complete uniformity is not at all essential, but, assum- 
ing the ultimate desirability of having some special aviation com- 
mission established, the following items might be mentioned as 
they have been considered by some of the states, although no single 
state law has covered them all. 


1. Appointment authority: 


By governor alone—Arkansas, Colorado, Kentucky, Maryland, Wyom- 
ing. 

By governor, by and with the consent of the senate—Michigan. 

By third person—Kansas, adjutant general. 


2. Membership of Commission: 


(a) Number—The number varies from 3-7 and is, no doubt, partly 
determined by the volume of work with which the body is 
to be charged. 


(b) Qualification of members— 
(1) Having aeronautical experience as pilots— 
Qualified Air Pilots (2 of 3) Arkansas. 
Federally licensed pilots (2 of 3) Colorado. 
Licensed pilots, or 5 years experience as pilots (3 of 
5) Maryland. 
Transport pilots (majority) Oregon. 
Citizens who have soloed 200 hours (2 of 3) Wyoming. 
(2) Having aeronautical experience as engineers— 
Qualified in aero designing and engineering, Arkansas. 
Aeronautical engineer (1 of 3) Kansas. 
(3) Having aeronautical experience as physician— 
Graduate Army School of Medicine or qualified to 
examine for licenses (1 of 3) Colorado. 
(4) Other requirements— 
Practical business man (1 of 3) Arkansas. 
25 years of age, Kentucky. 
Citizen of U. S. and resident of state one year, Ore- 
gon, Wyoming. 
Not to be engaged in any business incompatible with 
duties as Commissioner, Pennsylvania. 


(c) Tenure of Office— 
(1) Definite term (most common practice, 3-6 years). 
(2) Indefinite term (at pleasure of governor, or third per- 


son). 

(3) Mode of appointment— 

To prevent all members retiring at one time, the mem- 
bership is divided so that one is appointed for 2 
years, one for 4 years, and one for 6 years, etc. 

(4) Vacancies—appointment to fill temporarily (See law, Con- 
necticut). 
(5) Removal—only for cause, and after hearing (Colorado). 


(d) ExpensesH 
(1) Salaries of Commissioners— 


Where there is one commissioner, a salary is pro- 
vided, but not otherwise (Connecticut and Ohio). 











(a) 


(b) 


(c) 


(d) 


(e) 
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3. Powers of Commission: 


To have an official seal (Maryland). 
To sue and be sued (Kentucky). 
To employ clerical assistance (Maryland). 
To administer the act (Maryland) 
To make rules and regulations 
provision relative to quorum 
aaron Ne commission required to incur liability (Ken- 
tucky 
To suspend or revoke licenses (Colorado, Wyoming). 
To conduct investigations and hearings (Pennsylvania). 
To incur expenditures 
as provided in budget (Ohio). 
Powers of individual officers (Pennsylvania) 
of chairman 
of vice-chairman 
of secretary. 
Jurisdiction of commission 
over all state aircraft 
over state common carrieis by aircraft (Arizona). 
over all aircraft under jurisdiction of commission (Nevada). 


4. Duties of Commission: 


To license aircraft 
to make rules and regulations (airworthiness) 
to provide for registration 
to provide for expiration, suspension, revocation of 
to provide certificates of approval for common carriers. 
To license airmen 
to provide for examination (periodic examination, Colorado) 
to provide for rating of 
to provide for registration of 
to provide for expiratiop, suspension, revocation. 
To license airports, landing fields, air navigation facilities 
to provide for licensing thereof 
to provide for rating. 
To regulate flying schools and ground schools (Penn. and Mich.) 
to license 
to adopt rules and regulations as to instruction. 
To establish air traffic rules 
for protection and identification of aircraft 
as to safe altitudes of flight 
as to acrobatic flying 
as to prohibited flying (intoxication and drugs) 
as to exemptions (industrial flying) 
as to exceptions (air races, speed courses) 
other rules. 
To investigate and report accidents 
to record and report. 
To establish and chart civil airways (Pennsylvania) 
to provide for publication of maps 
to grant no exclusive right of airway use. 
To enforce the law (Wyoming) 
or to co-operate in the enforcement 
to act as arbiter in disputes. 
To co-operate with the Department of Commerce (Colorado) 
with U. S. Army Corps 
with any other government department dealing with aviation. 
To exchange information (Colorado). 
To report to governor (Maryland). 
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(1) To give bond (in case of single commissioner, Conn. and Ohio). 
(m) To study possibilities for aviation development (Colorado). 
(n) To encourage aviation development (Idaho) 

in counties and municipalities and private interests. 

It is at once obvious that most of the provisions presented in 
the foregoing are to be found in the legislation of those states which 
provide for state licenses rather than federal licenses. Thus, it will 
be noted, many of the provisions are found in the laws of Arkansas, 
Connecticut, Kansas, Massachusetts, and Pennsylvania. But this 
criterion cannot be relied on entirely, for strong commissions will 
be found even where all licensing is to be conducted by the federal 
government. It is submitted that a rather close correlation might 
be found between the volume of flying in any given state and the 
organization of a regulatory commission. Manifestly, as flying ac- 
tivities increase, there will be need to strengthen the provisions as 
to the regulatory body. Since uniformity in this matter is not es- 
sential, the details of the state treatment will not be presented at 
greater length. One observation, however, should be made—rela- 
tive to the jurisdiction of the regulatory body. If the commission, 
of whatever sort, has not control of all aircraft in the state, its 
effectiveness is lessened in a material degree. 


IV. LicENSES AND PERMITS 


The matter of providing for the licensing of aircraft and of 
airmen is one of the two most important subjects when considering 
the desirability of uniformity in state legislation. In this regard, 
uniformity is desirable for a two-fold reason: (1) to insure pro- 
tection of the public by guarding against faulty equipment and un- 
skilled personnel; (2) to promote aviation by establishing a single 
standard (or set of standards) to facilitate aircraft construction 
and the training of airmen for an industry whose operations are, 
by nature, interstate. Any opposition to state licensing is founded, 
in large part, upon one or the other of these two considerations. 
Unless adequate state funds are available, it is feared that standards 
of airworthiness cannot be tested in a satisfactory way by the in- 
dividual states. The same principle, in somewhat lesser degree, 
applies to the testing of airmen. If the examination, preliminary 
to the licensing, is inadequate, the public is not protected. On the 
other hand, if state funds are provided in abundance, there is no 
reason why state officials (provided experts can be obtained in 
sufficient number) cannot conduct the examinations in an entirely 
efficient manner. But, any assumption of capability overlooks the 
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fact of duplication of effort which, from an economic viewpoint, is 
necessarily wasteful. 


The real objection, it is believed, to state licensing is not founded 
upon the capability of the examiners nor the expense incurred 
thereby, but is founded upon the probability of non-uniformity and 
consequent injury to the industry. The present legislation clearly 
manifests the existing unfamiliarity with the subject matter of 
regulation—aviation. If, in addition, each state is to establish its 
own standards of aircraft construction and design, together with 
requisites for airmen, there can be but one result—an unending chaos. 

Realizing this difficulty, there has been a well-defined move- 
ment toward uniformity by urging the several states to prescribe 
federal requirements, or to have the actual licensing performed by 
the federal government. There has been some difficulty encountered 
as to the method of importing federal regulations into state legisla- 
tion*® but there is a growing tendency to bring about substantial 
uniformity. The Committee on Aeronautical Law of the American 
Bar Association has drawn up a Uniform State Air Licensing Act 
which has not as yet been officially approved by that body, although 
it has been adopted in some of the states.*? 

A tabulated form of the present situation would show the 
following result :*® 





46. See Fred D. Fagg, Jr., Incorporating Federal Law into State Legis- 
lation, 1 Jour. Am Law 199 ( 1930). 
. pe See Reports of American Bar Association, Vol. 54, 1929, pp. 141-5; 
287-300. 
48. See tabulations contained in Aeronautics Bulletin No. 18, p. 9; Re- 
ports of American Bar Association, Vol. 54, 1929, p. 289. 
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Federal 
License or State] License Comment 
3 § 
we o 5 ~ ~ 
State ‘5 aa] S| BS 
cE laa] BE] BE 
‘a 3 o'6 ‘3 ‘“ 
— P| oo —F—| —F— ES 
oo E E os Ca 8 
he kh he he hh ° 
ce | SO] ce] oe | 2 
1. Alabama x 
2. Arizona a 
3. Arkansas Sea 
4. California Tue 
5. Colorado x x 
6. Connecticut xx 
7. Delaware ee 
8. Florida cok 
9. Georgia x 
10. Idaho x x 
11. Illinois x x 
12. Indiana > ae 
13. Iowa x x (civil aircraft, airmen 
14. Kansas <li carrying passengers) 
15. Kentucky es 
16. Louisiana x 
17. Maine eux 
18. Maryland xx 
19. Massachusetts x x 
20. Michigan oe 
21. Minnesota Kx 
22. Mississippi > ae 
23. Missouri oe 
24. Montana Rix 
25. Nebraska x x (civil,passenger carrying) 
26. Nevada + x (order P. S. Commission) 
27. NewHampshire > ae 
28. New Jersey , es 
29. New Mexico cos 
30. New York oe < 
31. North Carolina > ae 
32. North Dakota] x x (order Bd. RR. Com., for 
33. Ohio Kok civil aircraft and pilots) 
34. Oklahoma x 
35. Oregon Sx, 
36. Pennsylvania x x 
37. Rhode Island x x 
38. South Carolina x 
39. South Dakota] x x 
40. Tennessee x 
41. Texas - ae 
42. Utah x 
43. Vermont eux 
44. Virginia ae 
45. Washington suse 
46. West Virginia x x 
47. Wisconsin : ae 
48. Wyoming ee 
Total | 20 19 
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Besides the licensing of aircraft and airmen, there has been 
a tendency on the part of some of the states to establish regulations 
concerning airports. The legislation of eight states contains such 
provisions and these laws might be grouped into the following three 
classes : 





(1) Laws placing the burden on the operator: 
(a) Virginia (L. 1928, Title 33A, Ch. 146A, Sec. 3775 (6)). 
“Tt shall be unlawful for any person, firm or corporation 
to establish, maintain, operate or conduct any airport or 
landing field for the landing or departure of any civil air- 
craft engaged in commercial aviation until a permit there- 
for shall have been issued by the State Corporation Com- 
mission.” 
(b) Idaho (L. 1929, Ch. 137, Sec. 2 (h)). 
“Tt shall be unlawful for any person, firm . 
operate . . . any airport or landing field for the iand. 
ing or departure of aircraft engaged im air commerce, 
or to, establish any other air saiineaadl facility until a 
permit therefor shall be issued . . 
(c) Michigan (Pub. Acts 1929, No. 177, Sec. 3). 
“All airports and landing fields used for commercial pur- 
poses . . . Shall . . . make application to the 
board for its approval of such airport. . . . No air- 
port or landing field used for commercial purposes ; 
shall be operated without the approval of this board.” 
(d) Pennsylvania (L. 1929, Act 316, Sec. 1101-1103). 
“No person, firm, co- -partnership, association, corporation, 
county, city, incorporated town, borough, township, or other 
political subdivision of this Commonwealth shall hereafter 
establish, equip, maintain or operate any airport, landing 
field, or intermediate landing field within this Common- 
wealth, unless a license therefor shall be issued by the 
commission; Provided”—does not apply to those estab- 
lished or controlled by the federal government. 
(2) Laws placing burden on operators of aircraft and airport: 
(a) Florida (L. 1925, Ch. 11339, Sec 8). 
“No person shall operate any airdrome or from any air- 
drome in this State unless there is in force in respect 
to it a valid operating airdrome certificate as required by 
this Act.” 
(3) Laws placing burden on the operator of aircraft alone: 
(a) Connecticut (Pub. Acts, 1929, Ch. 253, Sec. 37). 
“No pilot shall operate any aircraft commercially from 
any airport or landing field which has not been inspected 
and approved by the Commissioner or an inspector of the 
Department of Aeronautics.” 
(b) Kentucky (Acts 1930, Ch. 11, Sec. 10). 
“Tt shall be unlawful for any person, firm or corporation 
to operate any aircraft for hire from any airport or land- 
ing field of any nature whatsoever if it has been declared 
unfit for such operation by the Air Board of Kentucky.” 
(c) Maryland (L. 1929, Ch. 219, Sec. 20). 
“Tt shall be unlawful for any person or corporation to 
operate aircraft regularly for the purpose of carrying pas- 
sengers for hire from any airport or landing field which 
has not been rated as —?- for the purpose for which it 
is to be used 
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Three or four of the States require a certificate of public con- 
venience and necessity either as provided in the law or in the regula- 
tions established by the governing commission. Thus, the Arizona 
Corporation Commission*® requires such a certificate for all aircraft 
operated as common carriers for compensation. A similar requisite 
can be found in the flying rules set up by the Public Service Com- 
mission of Nevada.°° The law of New Mexico defines the term 
“common carrier’”®! and provides that the state commission may 
regulate, but there seems to be no certificate as yet required. Penn- 
sylvania has a definite provision requiring a certificate of public 
convenience and necessity for civil aircraft operated as common 
carriers.*? 

The laws of ten states®* contain provisions granting, under 
certain conditions, permits to non-residents enabling the latter to 
operate in the given state for a determined period of time prior to 
obtaining state sanction by regular formality, as follows: 

















: Must possess | Cannot en-|Must report 
Number of Days valid license | gage in any |to proper of- 
State allowed of Commercial ficer to give 
z ; ae — or of = 
tate o edera uring rival within 
10} 15} 30} 90 Origin Gov't period hours 
1. Arkansas54 x x x 
2. Colorado®5 x x 
3. Connecticut5® x x or x x x 
4. Florida®? x x 
5. Idaho5s x 
6. Kansas*® x x x 
7. Massachusetts®°| x x or x x 
8. Pennsylvania®! x x or x x 
9. Vermont®? x x x 
10. Washington®® x x x 





























49. Gen. Order No. 113-L. 

50. Flying Rules and Regulations, Feb. 5, 1929, Rules 7, 8, and 9. 

51. L. 1929, Ch. 71, Sec. 6. 

52. L. 1929, Act 316, Sec. 1203(3). 

53. Arkansas, Colorado, Connecticut, Florida, Idaho, Kansas, Massachu- 
setts, Pennsylvania, Vermont, and Washington. sss 

Cannot so operate unless he complies with the provision of the 
Arkansas law governing registration, etc., L. 1927, Act. 17, Sec. 5. 

The law is stated negatively. See Regulations of Colorado Com- 
mission of Aeronautics, Sec. 2, 1929 U. S. Av. Rep. 450. 

. Pub. Acts, 1929, Ch. 253, Sec. 20. 
57. L. 1925, Ch. 11339, Sec. 12. 
58. L. 1929, Ch. 137, Sec. 3(e). 
59. L. 1921, Ch. 264, 3-103. Cannot engage in commercial operations 
unless there has been compliance with the laws of Kansas. 

Acts 1928, Ch. 388, Sec. 41. But note that one can engage in com- 
mercial flying during the ten days if he complies with certain requirements— 
such as appointing the Registrar as his attorney to receive process, etc. 

61. L. 1929, Act 316, Sec. 409 


= L. 1929, No. 79, Sec. 6. 


L. 1929, Ch. 157, Secs. 2-4. 
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In this connection, it must be remembered that where the state 
law provides only for licenses for aircraft and airmen engaged in 
commercial operations, there need be no concern on the part of non- 
resident airmen wishing to engage in pleasure flying only. 


V. Frtyinc REGULATIONS 


The first attempt made toward uniform air traffic rules is to 
be found in the provisions of the Uniform State Law for Aero- 
nautics, the important sections of which read as follows: 


Sec. 4. (Lawfulness of Flight.)—Flight in aircraft over the lands and 

waters of this State is lawful, unless at such a low altitude as to inter- 
fere with the then existing use to which the land or water or the space 
over the land or water is put by the owner, or unless so conducted as 
to be imminently dangerous to persons or property lawfully on the land 
or water beneath. The landing of an aircraft on the lands or waters 
of another without his consent is unlawful, except in the case of a forced 
landing. For damages caused by a forced landing, however, the owner 
or lessee of the aircraft or the aeronaut shall be liable as provided 
in Section 5 
. 9. (Dangerous Flying a Misdemeanor.)—Any aeronaut or passenger 
who, while in flight over a thickly inhabited area or over a public gather- 
ing within this State, shall engage in trick or acrobatic flying, or in any 
acrobatic feat, or shall, except while in landing or in taking off, fly at 
such a low level as to endanger the persons on the surface beneath, or 
drop any object except loose water or loose sand ballast shall be guilty 
of a misdemeanor and punishable by a fine of not more than $500 or 
imprisonment for not more than one year, or both. 
. 10. (Hunting from Aircraft a Misdemeanor.)—Any aeronaut or pas- 
senger who, while in flight within this State shall intentionally kill or 
attempt to kill any birds or animals shall be guilty of a misdemeanor 
and punishable by a fine of not more than or by imprisonment 
for not more than or both. 


Almost all the states which have adopted the uniform law have 
incorporated these sections into their legislation, although there have 
been some changes or omissions.** With the establishment of the 
Air Commerce Regulations, there was set up in Chapter 7 a set 
of federal air traffic rules which are to be found in Sec. 74, and 
which read in part as follows: 


(G) Height over congested and other areas.—Exclusive of taking off from 
or landing on an established landing field, airport, or on property 





64. Delaware has repealed Sec. 4, Montana and Pennsylvania have omit- 
ted Secs. 9 and 10, and Vermont has altered Sec. 9. Missouri has omitted 
Sec. 10. It is understood that New Jersey allows hunting from aircraft if 
there be a state bounty on the animal, and California does not prohibit the 
hunting of whales from aircraft. While New Hampshire has not adopted 
the uniform law, it is interesting to note that the new rules adopted by the 
Public Service Commission, on July 3, 1930 (See U. S. Daily, July 5, 1930, 
p. 5), under the head of hunting from aircraft, provide that “no person 
shall fire or discharge any firearms from any aircraft whether in flight or 
grounded.” The context is far broader than the title. 
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designated for that purpose by the owner, and except as permitted 
by Section 79, aircraft shall not be flown— 

(1) Over the congested parts of cities, towns, or settlements, 
except at a height sufficient to permit of a reasonably 
safe emergency landing, which in no case shall be 
less than 1,000 feet. 

(2) Elsewhere at height less than 500 feet, except where in- 
dispensable to an industrial flying operation. 


(H) Height over assembly of persons—No flight under 1,000 feet in height 
shall be made over any open-air assembly of persons except with 
the consent of the Secretary of Commerce. Such consent will be 
granted only for limited operations. 


(1) Acrobatic flying —(1) Acrobatic flying means intentional maneuvers 
not necessary to air navigation. 
(2) No person shall acrobatically fly an aircraft— 
(a) Over a congested area of any city, town, or settle- 
ment. 
(b) Over any open-air assembly of persons or below 
2,000 feet in height over any established civil 
airway, 

or at any height over any established airport or 
landing field, or within 1,000 feet horizontally 
thereof. 

Any acrobatic maneuvers performed over any other 
place shall be concluded at a height greater than 
1,500 feet. 

No person shall acrobatically fly any airplane carry- 
ing passengers for hire. 

When performing acrobatics not prohibited by these 
regulations each person in the aircraft must be 
properly equipped with a parachute of a type 
and design which has been tested and approved 
by a competent agency of the United States 
Government. 

Dropping objects or things—When an aircraft is 
in flight the pilot shall not drop or release, or 
permit any person to drop or release, any ob- 
ject or thing which may endanger life or in- 
jure property, except when necessary to the per- 
sonal safety of the pilot, passengers, or crew. 
The discharge of human waste from aircraft in 
flight is also prohibited. 


Although eight states®® have no air traffic rules, there has been 
a rather general tendency to follow the federal provisions. In many 
cases the federal rules have been adopted verbatim,** while in 
others only very slight changes have been made.*? Another method 
of securing substantial uniformity has been to authorize the regu- 
latory body (of whatever sort) to provide rules and regulations— 





65. Alabama, Georgia, Kentucky, Louisiana, Mississippi, New York, 
Oklahoma, and Texas. 

66. See, for example, the laws of Delaware, Iowa, Nebraska, Nevada 
(by Pub. S. Com.) and Washington. 

67. See laws of Illinois and Wyoming. 
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with the proviso that these rules must be consistent with the federal 
regulations. 


While uniformity as to air traffic rules is not necessarily es- 
sential, it is very desirable for reasons of general safety and en- 
forcement. If there be a single set of rules, every pilot can be ex- 
pected to know and to observe them. On the contrary, a multipli- 
city of rules provokes non-observance by virtue of the fact that they 
cannot be remembered. In automobile traffic, speed limits may be 
easily observed from well-placed sign posts. There is no such simple 
and effective device indicating air traffic rules. Consequently, the 
rules should be uniform as to requirements, clearly stated, reason- 
able in their demands, and rigorously enforced. 

Relative to the matter of low flying, one might be inclined to 
question the principle behind the federal provision which sets a 
minimum of 1,000 feet, but which places the burden rather gener- 
ally upon the pilot to regulate his altitude so that he may make a 
“reasonably safe emergency landing” outside the congested area of 
any city, etc. The general statement is due, of course, to the well- 
known fact that different types of aircraft have different gliding 
ratios, and that a safe altitude for one plane might be entirely too 
low for another. But which of the two standards is to govern? 
Suppose, for example, a plane should be 1,200 feet above the con- 
gested area and should be forced to make an emergency landing, 
due to motor failure. If the pilot failed to make a safe emergency 
landing, could he be liable for a violation of this rule? It is sub- 
mitted that he could be held, despite the fact that he was flying at 
1,200 feet. Risk of violation must rest, not upon the non-observance 
of the minimum altitude requirement, but upon the judgment of the 
pilot. 

The state prohibitions against low flying are generally clear 
and adequate although there is some difference in the altitude re- 
quirements and some ambiguity. Thus, Connecticut® requires a 
minimum of 2,000 feet over congested areas and West Virginia’ 
increases the minimum to 2,500 feet. The minimum over non- 
congested areas is dropped to 250 feet in Arkansas” and Kansas." 
These are not radical changes, but they provide confusion if they 





68. Laws of Maine, Maryland, Michigan, Minnesota, and New Hamp- 
shire. 
69. Pub. Acts 1929, Ch. 253, Sec. 26. 
70. L. 1929, Ch. 61, Sec. 12. 
71. L. 1927, Act 17, Sec. 11. 
. L. 1921, Ch. 264, 3-108. 
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occur in great number. The law of Oregon is somewhat ambiguous 
and reads as follows: 

“Sec. 7. No person shall operate or fly over buildings, persons or animals 
in such a manner or in such an altitude as to endanger his own life or the 
lives or safety of those below him or the safety of himself or his passengers, 
if he be carrying passengers; nor shall any person operate aircraft over the 
thickly settled district of any city or town except for the purpose of em- 
barking from or alighting on designated landing places.”7% 

Some of the laws allow no exemptions, but Massachusetts, for 
example, provides for low flying in case special permission is ob- 
tained from the Registrar. This would seem necessary in view of 
desirable exhibitions and air races, although the Michigan provision 
might seem a little broad in that no permission must be secured. The 
law reads: 

“Sec. 1. No person shali operate an aeroplane or flying machine over 
open-air assemblies of people at a height of less than 1,500 feet from the 
ground: Provided, That this Act shall not apply to groups assembled for 
the purpose of witnessing aerial exhibitions and stunt flying, nor to groups 
assembled at a flying field.”75 

Few of the states which have adopted the uniform state law 
have gone further in the matter of regulating acrobatic flying. The 
usual provision, in the other states which have established such rules, 
is to the effect that there shall be no acrobatic flying over any city 
or population center or assembly of persons and, at other places, be- 
low a certain minimum altitude. Further, that passenger-carrying 
aircraft shall not engage in acrobatics except in case of student in- 
struction—in which case both student and instructor shall be equipped 
with parachutes.”® 

Relative to the dropping of objects while in flight, several states, 
in addition to those adopting the uniform state law, have provided 
against the discharge or release of any instruments, tools, handbills, 
circulars, cards, or containers, except in case of necessity, unless 
the discharge occurs over a place established for that purpose, or 
over open water.’ Massachusetts permits the release of fine sand 
or liquid over thinly settled areas, and states that the provision does 
not apply to parachutes when used for safe descent.”* The Wyo- 
ming law provides that, in proper cases, permission will be granted 





73. L. 1921, Ch. 45, Sec. 7. 

74. - 1, 1922. Ch. 534; Sec.-51. 

75. Pub. Acts 1926, No. 9. 

76. See, for example, the law of Connecticut, Pub. Acts 1929, Ch. 253, 
Secs. 26 and 35. 

77. Connecticut, Pub. Acts 1929, Ch. 253, Sec. 26. See, also, the laws 
of Arkansas, Illinois, Kansas, Massachusetts. 

78. Acts 1928, Ch. 388, Sec. 53 
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by the Governor for the dropping of objects or materials from air- 
craft engaged in industrial operations.” Such permission seems, 
elsewhere, not to be required. 


Provisions against the operation of aircraft while under the 
influence of liquor or drugs are written into the legislation of at 
least three states,®° but there are different views as to the penalties 
to be imposed. In California, the first offense is punishable by a 
penitentiary sentence of from one to five years. In Idaho, one who 
violates the law maay receive only thirty days in the county or muni- 
cipal jail. No matter what damage is done to persons on the ground, 
the maximum penalty in Idaho would only be six months in jail 
together with a $500 fine. It is believed that, if the penalty is to 
be considered as a deterrent factor, the California provision is the 
better one. 

These are the general subjects of regulation under the head of 
air traffic rules, but, for a more detailed list of provisions than is 
to be found in the federal regulations, the laws of Connecticut and 
Massachusetts, should be consulted.** 


VI. Liasirity 


In the present study, we are concerned with those provisions 
governing liability which have been enacted into state legislation 
rather than with the principles of law upon which the provisions 
rest.22 For convenience, the subject will be divided into three divi- 
sions as follows: (1) liability to persons and for property on the 
ground; (2) liability to passengers and for goods carried, and (3) 
collision liability. 

(1) Twenty-eight®* of the forty-eight states have no legislation 
specifically governing aircraft liability, seventeen of the twenty-one 





79. L. 1927, Ch. 72, Sec. 6 (B) (j). 

80. California, Stats. 1929, Ch. 850, Sec. 9; Connecticut, Pub. Acts, 
1929, Ch. 253, Sec. 38(a) ; Idaho, L. 1929, Ch. 137, Sec. 5(b). 

81. See, also, rules adopted by New Hampshire Public Service Com- 
mission, Jyly 3, 1930, U. S. Daily, July 5, 1930, p. 5. 

82. For a discussion of aircraft liability, see texts by Fixel, Hotchkiss, 
Logan, and Zollmann. For a statement of the positions of the various states, 
see Rowan A. Greer, The Civil Liability of an Aviator as Carrier of Goods 
and Passengers, 1 Jour. Arr Law, 241-263 (1930). 

83. Alabama, Arkansas, California, Colorado, Florida, Georgia, Illinois, 
Towa, Kansas, Louisiana, Maine, Massachusetts, Mississippi, Missouri, Mon- 
tana, Nebraska, New Hampshire, New Mexico, New York, Ohio, Oklahoma, 
Oregon, Texas, Virginia, Washington, West Virginia, and Wyoming. 

Delaware, Idaho, Indiana, Maryland, Michigan, Minnesota, Nevada, 
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adopting the uniform state law have also adopted Sec. 5 which 
provides for absolute liability and which reads as follows: 


“Sec. 5. (Damage on Land)—The owner of every aircraft which is 
operated over the lands or waters of this State is absolutely liable for in- 
juries to persons or property on the land or water beneath, caused by the 
ascent, descent, or flight of the aircraft, or the dropping or falling of any 
object therefrom, whether such owner was negligent or not, unless the in- 
jury is caused in whole or in part by the negligence of the person injured, 
or of the owner or bailee of the property injured. If the aircraft is leased 
at the time of the injury to person or property, both owner and lessee shall 
be liable, and they may be sued jointly, or either or both of them may be sued 
separately. An aeronaut who is not the owner or lessee shall be liable only 
for the consequences of his own negligence. The injured person, or owner 
or bailee of the injured property, shall have a lien on the aircraft causing 
the injury to the extent of the damage caused by the aircraft or objects 
falling from it.” 


Two other states, which have adopted the uniform law, have 
modified the provision relative to liability. 


(a) Arizona (L. 1929, Ch. 38, Sec. 11). 

“Each pilot shall be responsible for all damage to any person or 
property caused by any aircraft directed by him or under his con- 
trol, which damages shall have resulted from the negligence of 
such pilot, either in controlling such aircraft or while giving in- 
structions to another, and, if such pilot be the agent or employee 
of another, both he and his principal or employer shall be re- 
sponsible for such damage.’’85 


(b) Pennsylvania (L. 1929, Act 317, Sec. 6). 


“The owner and the operator, or either of them, of every aircraft 
which is operated over the lands or waters of this Commonwealth, 
shall be liable for injuries or damage to persons or property on 
er over the land or water beneath, caused by the ascent, descent, 
or flight of aircraft, or the dropping or falling of any object there- 
from in accordance with the rules of law applicable to torts on 
land in this Commonwealth.” 


The law of the remaining state, Connecticut, is as follows: 


“Each pilot shall be responsible for all damage to any person or property 
caused by any aircraft directed by him or under his control, which damage 
shall have resulted from the negligence of such pilot, either in controlling 
such aircraft himself or while giving instructions to another, and, if such 
pilot be the agent or employee of another, both he and his principal or em- 
ployer shall be responsible for such damage, provided any pilot and his prin- 
cipal or employer shall be responsible for injuries to any passenger only 
when such injury shall result from the negligence of such pilot.’ (Pub. 
Acts, 1929, Ch. 253, Sec. 32.)8¢ 


(2) Relative to liability to passengers and for property car- 
ried,*’ there is no provision in the uniform state law governing 





85. Italics ougs. 
86. Italics ours. 
87. See Edward A. Harriman, Carriage of Passengers by Air, 1 Jour. 
Arr Law, 33-52; Carl Zollmann, Aircraft as Common Carriers, 1 Jour. AR 
Law, 190-9; John K, Edmunds, Aircraft Passenger Ticket Contracts, 1 
Jour. Arr Law, 321-34. 
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such liability and only the laws of Arizona and Connecticut cover 
the subject. Louisiana approaches this problem through the medium 
of insurance as does Virginia. The most important provisions of 
these laws are as follows: 


Louisiana (L. 1926, Act No. 52). 

“Sec. 1. That it shall be the duty of every person, firm or corporation 
engaged in the business of operating aeroplanes, whether as owner, lessee, 
or otherwise, for the purpose of carrying passengers for hire in this 
State to procure and execute an indemnity bond in the amount herein- 
after provided with a good and solvent surety company authorized to 
do business in this State, as surety, with the obligation running in favor 
of any person who may be injured in person or property, or otherwise 
suffer loss or damage, by the operation of any aeroplane so used by 
said person, firm or corporation in said business in the State of Louisiana.” 

“Sec. 2. That the said bond shall be drawn in favor of the Gov- 
ernor of this State, but it shall inure to the benefit of anyone having 
an interest therein who shall have a right of action thereon in his own 
name for the recovery of any loss or damage to his person or property, 
or any other loss or damage to his person or property, or any other 
loss or damage which he may sustain, or for the recovery of such dam- 
ages as he may be entitled to recover as the one to whom such right 
of action shall survive under the laws of this State, in case of death.” 

“Sec. 4. That if the said person, firm, or corporation engaged in 
said business uses in said business only one aeroplane which is used or 
intended to be used for the purpose of carrying passengers for hire in 
this State then the amount of said bond shall be the sum of fifteen 
thousand dollars, and for every additional such aeroplane that the said 
person, firm or corporation may so use the amount of said bond shall 
be increased by one thousand dollars.’88 


Virginia (State Corporation Commission Regulations) 

“Rule 33. Liability and Property Damage Insurance—No operator of 
commercial aircraft used for intrastate flights (except aircraft carrying 
United States mail), or holder of a Virginia license for the operation 
of an airport, shall engage in commercial aviation in Virginia without 
having first obtained liability and property damage insurance covering 
all aircraft so operated, in the amounts hereinafter set forth, and no 
holder of a Virginia license for the operation of an airport shall oper- 
ate such airport without having first obtained Employees’ Liability 
pg Workmen’s Compensation insurance in the amounts hereinafter 
set 

“A, "Liability Insurance—Five thousand dollars for loss sustained 
by the insured by reason of bodily injury to, or death of, any one pas- 
senger in one accident. 

“Ten thousand dollars for loss sustained by the insured by reason 
of Lrg injury to, or death of, more than one passenger in any one 
accident. 

“B. Property Damage Insurance—Two thousand dollars for damage 
to property of any person other than the <a 

“C. Employees Liability Insurance 


(3) Relative to collision liability,*** nineteen of the twenty- 
one states adopting the uniform state law have also adopted the 

88. For the inferences which might be drawn, see article by Rowan 
A. Greer, referred to in Note 82, supra. See also the new bills introduced 
in Louisiana by Senator Labbe, Aviation News, July 12, 1930, p. 9. 


See Greunke v. North American Airways Co. (1930), 230 N. W. 
618, and comment thereon 1 Jour. Air Law 363. 
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provision of Sec. 6 governing liability in case of collision of aircraft. 
No other state seems to have any regulation governing the subject. 

While the principles of airport operator liability have been 
discussed,*® there has been no state legislation to specifically govern. 


VII. VuioLaTiIons 


The uniformity or non-uniformity of penalty provisions for 
violations of the state legislation is a matter of minor importance. 
With the exception of one state,’ all others which have enacted 
laws pertaining to aircraft have inserted sections establishing cer- 
tain penalties for violations. The larger number of states provide 
for a blanket penalty of fine or imprisonment or both to be imposed 
for any violation whatsoever. However, twenty-two states have 
graded the penalty to the offense committed. For example, Dela- 
ware” provides a fine of not more than $100 for a license provision 
violation and one of not more than $500 for a flying rule violation. 
Louisiana”? reaches a high limit of $1000 for carrying passengers 
for hire without complying with the requirements, and Idaho*® has 
a separate penalty for unlawfully conducting an airport. The most 
detailed treatment of penalties is to be found in the law of Con- 
necticut. 

Three of the states*® have included provision for second of- 
fenses, and the penalty imposed is very materially increased. The 
penalties for flying while intoxicated or under the influence of nar- 
cotic drugs have been briefly discussed in Part V. 


VIII. ENnrorcEMENT 


As Mr. John M. Vorys is to follow with an address upon the 
subject, “What State Body Should Reguiate Aeronautics?” only 
a brief indication of what some of the state laws have already pro- 
vided will be attempted here. 

Relatively few of the states have particular sections devoted 
to the matter of enforcement—the more common method being to 
place the duty of enforcement upon the regulatory body established 





89. George B. Logan, The Liability of Airport Proprietors, 1 Jour. 
Air Law 263-74. 

90. Kentucky. 

91. L. 1929, Ch. 248, Sec. 8; Ch. 249, Sec. 5. 

92. L. 1926, Act 52, Sec. 8. See, also, Sec. 9. 

93. L. 1929, Ch. 137, Sec. 5(c). 

94. L. 1929, Ch. 253. See individual sections. 

95. Delaware, Idaho, and Wisconsin. 
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or appointed, in very broad and general language. In Wyoming,** 
for instance, it is provided that the board shall co-operate in the 
enforcement of the state air laws. 


Some sample provisions read as follows: 


Arkansas (L. 1927, Act 17, Sec. 9). 
“That it shall be the duty of every sheriff and his deputies, constable, 
chief of police and his officers, city marshals and all other officers charged 
with the enforcement of the state, county, or city laws or ordinances 
to enforce the penalties of this Act.” 

Connecticut (Pub. Acts, 1929, Ch. 253, Sec. 39). 


“The Commissioner may call upon the State police department for aid 

in enforcing the provisions of this Act. The State police shall, upon such 

request, make arrests in all cases of violation of the provisions of this 

Act which they may witness or upon speedy information thereof.” 
Idaho (L. 1929, Ch. 137, Sec. 5(e)). 


“It is hereby made the duty of all State, county, city and precinct peace 
officers to enforce this Act. Provided, that counties and municipalities 
shall have the authority to prescribe rules and regulations in age 
to aircraft in their respective jurisdictions not in conflict 


Maryland (L. 1929, Ch. 219, Sec. 24). 


“The State Aviation Commission is authorized in the name of the State 
of Maryland to enforce the provisions of this sub-title by injunction.” 
(The sub-title deals with the regulation of airports.) 


Massachusetts (Acts 1928, Ch. 388, Sec. 60). 
“The Superior Court shall have jurisdiction in equity to enforce the 
provisions of Sections 35-59, inclusive, and rules, regulations and orders 
made thereunder, and to restrain the violation thereof.” 

In Illinois, the enforcement work of Major Ralph Royce was 
conducted under the auspices of Cook County—there being no pro- 
vision for an Air Supervisor, in the Illinois Law.®* Other enforce- 
ment activities have been conducted by air police operating over 
certain municipalities.® 


IX. GENERAL FEATURES 


While it is undesirable to discuss all the subjects of regulation 
in the various states, it will be of interest to mention a few. Ohio 
provides that the legislative authority of every municipality in the 
state shall cause said municipality to be marked for aeronautical 


purposes.*® 


96. L. 1929, Ch. 66, Sec. 1(c). 

97. See Reed G. Landis, State Agencies of Control and Enforcement 
of Aeronautical Jaws, 1 Jour. Ar Law 186, and the Royce Report recom- 
mendations. 

98. Note the activities of Police Commissioner Whalen of New York 
with an air traffic squad. 
99, L. 1929, Ch. 21-a, Sec. 6310-44. 
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Relative to damaged aircraft, we find the following regulations: 


Massachusetts (L. 1922, Ch. 534, Sec. 50). 


“When. any registered aircraft shall have been damaged in any struc- 
tural part other than the engine or tires, such damage shall be reported 
to the Registrar and, in the case of a commercial aircraft, such aircraft 
shall not again be operated until the damaged part has been replaced in 
whole by a suitable new part, or, if it is not so replaced, until the air- 
craft has been approved by the advisory board. 

“When such damage occurs while the aircraft is outside the Common- 
wealth, it must be reported before the aircraft is again operated within 
the Commonwealth. 

“When any registered aircraft shall, in the opinion of the advisory 
board, have become unfit for operation through deterioration or other- 
wise, notice thereof shall be given to the owner and such aircraft shall 
not again be operated until it has been repaired and has been approved 
by the advisory board.” 


New Hampshire (State Rules on Aviation) 1° 

“Damaged Aircraft—No damaged aircraft shall be flown in the State 

until all the requirements of the United States Department of Commerce 

and the Commission have been complied with. 

“Repair and Reconstruction of Commercial Aircraft—The repair or 

reconstruction of aircraft used in the transporting of Passengers or 

freight for gain or hire shall be done under the direct supervision of 

an airman duly licensed by the United States Department of Commerce.” 

Nebraska, through the State Railway Commission, has pro- 

vided that it shall be unlawful for any person to have charge of the 
inspection, overhauling or repairing of aircraft within the state 
unless he is the holder of a mechanic’s license, issued under or pur- 
suant to the laws of the United States then in force. Wisconsin*™ 
has a similar provision which is a little broader in that it covers 
the repair and overhaul of aircraft engines as well as of aircraft. 

The rules adopted by the New Hampshire Public Service Com- 
mission relative to safety precautions on the ground are very clearly 
and briefly stated as follows: 

“(a) No aircraft motor shall be permitted to run unattended by an 
airman. (b) It shall be the duty of airmen to suitably guard against pas- 
sengers or the public being injured by a revolving propellor. (c) It shall 
be the duty of the owners or operators of a landing field or airport to suit- 
ably guard against anyone being injured by a revolving propellor.” 

For rules of this nature, however, it is desirable to consult the 
provisions of the Pennsylvania and Connecticut statutes, 

The various state regulations pertaining to airports have not 
been considered here due to the fact that they form a special sub- 
ject of regulation and require different treatment and analysis. 





100. July 3, 1930, U. S. Daily July 5, 1930, p. 5. 
101. Nebraska Railway Commission Rules, Resolution No. 112, Sec. 6. 
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NATIONAL CONFERENCE PROCEEDINGS 
X. ConcLusion 


The present survey of the existing state aeronautical legislation 
would lead to the following conclusions: 


(1) That the movement toward uniformity is already strong 
and that it is growing each year. 


(2) That the present legislation is, with some few exceptions, 
of a fragmentary nature and, specifically: 

(a) that the definitions chosen are inadequate and, too 
frequently, inaccurate or poorly expressed; 

(b) that the provisions as to the regulatory body are 
decidedly inadequate as to membership qualifica- 
tions, powers, and duties; 

(c) that the licensing requirements are more nearly ade- 
quate, and that there is a distinct tendency toward 
adopting federal standards, or in requiring federal 
licenses ; 

(d) that the flying regulations are of general uniformity 
but are incomplete in their provisions; 

(e) that the important subject of liability is hardly dealt 
with, and that a complete re-examination of the 
legal principles is necessary; 

(f) that enforcement provisions are entirely inadequate 
to the needs of safety and aviation development. 

(3) That much assistance should be received from the Ameri- 
can Bar Association Committee on Aeronautical Law 
through its preparation of a Uniform State Aeronautical 

Code. 


CHAIRMAN Nicwoits: Mr. Fagg, I want to congratulate you most heart- 
ily on a remarkably thorough and complete and intelligent presentation of 
that paper. I think it is very apparent to all of us that this paper must have 
required a tremendous amount of preparation, and I know I voice the senti- 
ment of the members present when I say we are truly grateful to you. 

Apparently Mr. Fagg is as thorough in the preparation of his papers as 
he is in the inspection of aeroplanes in Cook County. 

The next paper scheduled for this afternoon was to have been presented 
by the Honorable Chester W. Cuthell, who will not be present until to- 
morrow, and as a result Major Rowland W. Fixel of Detroit has been kind 





103. See Report of American Bar Association Committee on Aero- 
i on Advance Program of the 53rd Annual Meeting of A. B. A,, 
pp. ° 
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enough to take Mr. Cuthell’s place on today’s program, and Major Fixel’s 
place on tomorrow’s program will be taken by Mr. Cuthell. 

I take particular pleasure at this time in introducing the next speaker. 
First I want to say that not only was Major Fixel of great assistance to 
us at Milwaukee, but he has been identified with questions of Air Law for 
some time, and in August, ’27, published a book entitled “Laws of Aerial 
Navigation,” so for at least three years he has been an authority on this 
subject. 

The subject assigned to him is, “The Regulation of Airports,” and I take 
particular pleasure in introducing Major Rowland W. Fixel. (Applause.) 





THE REGULATION OF AIRPORTS 


RowLanpD W. FIxeEL* 


1. REGULATION OF AIRPORTS 


An airport has been defined as any locality, either of water 
or land which is adapted for the landing and taking off of aircraft 
and which provides facilities for shelter, supply and repair of air- 
craft; or a place used regularly for receiving or discharging pas- 
sengers or cargo by air. 

Airports are comparatively recent additions to the facilities of 
transportation. They became necessary in connection with and as 
an aid to aerial navigation. Due to the mechanical requirements 
of aircraft, airports and landing fields have developed along special 
lines, with special features, and consequently have become subject 
to laws and principles of regulation peculiar to themselves in many 
respects. 

While airports are to some extent similar to wharves and docks, 
the similarity ends with the one use to which they are put, namely, 
the housing of the instrument of transportation. The difference 
between an airport and a wharf is that while a wharf is local in 
its nature,? an airport is more extensive in its usability. 

It is true that strictly speaking, an airport is merely a local 
facility used in connection with air navigation and therefore legis- 
lation with reference to it will deal first with local matters such 
as master and servant, hours of service, liability for death or in- 
jury, traffic rules, rates and charges. Yet because it is an instru- 
ment of and an aid to interstate and foreign commerce, it subjects 
itself to other and different regulations than those purely local 

Again because the airport is a point of arrival and departure 
for the airplane, and the use of an airport involves rights of prop- 
erty owners near or adjacent to the airport, very serious questions 
have arisen, at this state of the mechanical perfection of the air- 
plane, concerning the regulation of airports and their use, looking 
toward a preservation of such outside property interests as well as 
maintaining for airport owners sufficient freedom of action to en- 
able them to successfully carry out their functions and purposes. 





*Of the Bar of the City of Detroit; Major, J. A. G. D. Res. 
1. Sec. 9 (g), Act 254, 69th Cong. S. 41. 
2. Parkersburg v. Parkersburg, 107 U. S. 691, 27 L. Ed. 584. 
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Airports have been classified as private and public. A private 
airport is such as is owned, maintained and used either by an in- 
dividual, firm or agency solely for its own purposes and not for 
hire or reward. It does not hold itself out to the public, nor does 
it propose to offer any facilities, services, or supplies to the public. 
It receives no support or revenue from any external source, but 
is established and used by its owner or owners in their capacity as 
private owners thereof. Such airports are generally adjacent to 
the estate of an individual or are developed in connection with a 
commercial operation. 

The extent of regulation of such private airport as a result is 
limited as compared to that of a public airport. The principal 
regulations imposed on a private airport now are and in the future 
necessarily will be such as to bring the airport under the control 
and supervision of some proper state or municipal agency so that 
it may be ascertained whether the private airport is suitable for 
the use intended; whether it is used for any purposes in conflict 
with law; and so that uniform authority may be exercised over it 
to prohibit injustice, damage or law violation. Unless such super- 
vision is exercised, there would be great possibility of danger to 
adjacent property, danger of smuggling, illegal operations of all 
kinds including breaches of the Federal Air Act. 

Private airports then are and will be regulated in general to 
the extent that they are 

(a) duly licensed 

(b) properly situated and equipped 

(c) not used as a base for illegal operation of any kind. 

Public airports are such as are open to the public; where serv- 
ices and supplies are furnished, and where the public generally is 
invited to use all facilities available for hire and reward. 

Such airports are owned either by private capital or are estab- 
lished and maintained by municipalities, boards designated by local 
laws or state statutes, or by the states themselves. 

Public airports when acquired or established by the municipality 
or state, are acquired and established by virtue of legislative en- 
actment or authority. The powers usually granted are, (a) the 
right of eminent domain, it being assumed that the establishment 
of an airport is for a public necessity ;* (b) the right to equip such 
air fields. Under this right the government agency may establish, 
construct, own, control, lease, equip, improve, and maintain such 





3. Minnesota Session Laws 1929, Chap. 217, S. F. No. 5, Sec. 3. 
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airport and air field; (c) the right to operate and regulate the 
airport and to establish such fees or charges for the use of the air- 
port and its facilities as are reasonable, subject to the approval 
of the governing body. 

Public airports therefore being creatures of state law are sub- 
ject to regulation by the law which brought them into being. Even 
though they may be privately owned, they are a facility necessary 
to the successful transportation of persons and property in air, a 
medium free in its nature and interstate in its character, and hence 
they are quasi public in their nature. 


2. AUTHORITY TO REGULATE 


An airport being an aid to navigation, cannot be considered 
apart or detached from the instruments which navigate the air. 
Aircraft must take off from and land at airports. Whether such 
airports are fields in or adjacent to cities, or are on buildings spe- 
cially constructed for that purpose, does not change the character 
of the port as an airport. It remains at all times an aid to naviga- 
tion, and as such must be under the supervision and control of 
some power or authority. This is necessary so as to preserve for 
aircraft a safe, satisfactory and permanent medium in which to land 
and take off. 

On the other hand, the airport, while an aid to navigation, is 
in general an immovable territory, usually on the ground or water 
and within the territorial limits of a municipality or a state. It 
is in this regard, a local institution and becomes subject to local 
regulations. That Congress intended to relinquish its control over 
airports and terminal landing fields, with the exception of Army 
and Navy fields, and transfer such control to local authority, is 
clearly determined by reference to the Federal Air Act, Sec. 5(a), 
where certain airways and navigation facilities were directed to be 
turned over to the control of the Secretary of Commerce with the 
exception, Congress said, that the established airports and terminal 
landing fields may be transferred to the jurisdiction and control of 
the municipalities concerned under arrangements subject to ap- 
proval by the President. And in Sec. 5(b) where the Secretary 
of Commerce was given authority to establish, operate and maintain 
along such airways, all necessary air navigation facilities except 
airports. 

By this act, Congress clearly intended to pass the control of 
commercial airports to local authorities. 
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The reason for this was that airports are local in their nature, 
and can be more successfully operated through local ownership 
and supervision than under Federal authority. 

Intermediate landing fields, however, are solely under the juris- 
diction and authority of the Department of Commerce. Establish- 
ment, regulation, and control thereof are vested in the Government 
and “no exclusive rights, preferential privileges, or commercializa- 
tion of any emergency field will be permitted,” nor may such land- 
ing field be used in any manner inconsistent with the air commerce 
act. Aircraft pilots and the aeronautical public must comply with 
the air commerce regulations promulgated by the Department of 
Commerce in using intermediate landing fields. 

“No fixed-base operation will be permitted to establish at or 
operate from an intermediate landing field.” And the regular use 
of such field for embarkation or landing of passengers, exchange 
of mails, or loading and discharging of cargo, or any other com- 
mercial operation is prohibited. Other uses such as grazing of stock, 
parking of cars or airplanes, storage of any equipment or material, 
or leaving any debris on the field in any manner that may cause 
an accident is likewise prohibited.* 

The purpose of these requirements is to provide for the safety 
of the aeronautical public in cases of emergencies. 

Likewise, the Federal Government retains control over its army 
and naval air fields. The Secretary of the Treasury is authorized 
to establish, equip and maintain not exceeding ten aviation stations 
at points on the Atlantic and Pacific coasts, the Gulf of Mexico 
and the Great Lakes. These stations when established are com- 
pletely under the control of the branch of the service to which they 
are assigned, and cannot be used as a base for commercial opera- 
tions or in any manner whatsoever without the consent of the mili- 
tary authority having jurisdiction thereof. Some of the leading 
airports in the country have been developed under this authority, 
namely, Selfridge Field, Kelly Field, and Mitchell Field.5 

The Federal Government having relinquished to the munici- 
palities its rights and claims to establish, maintain and operate air- 
ports and landing fields, except intermediate landing fields, and its 
Army and Navy airports, the question who has authority to regulate 
airports has become largely an academic one. 





4. Air Commerce Bulletin, Vol. 2, No. 1, pp. 24-6. 
5. Act of August 29, 1916, 39 Stat. 601. 
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3. Basic AUTHORITY 


The power to regulate airports is given either directly by state 
statute, or is implied in the power granted to establish and operate 
airports. 

Legislation has been enacted by many states authorizing the 
establishment and operation of airports, either by the states through 
some state agency, or by its municipalities. In many instances the 
statutes confer no power to regulate the airports, when established. 
However, where power is conferred by statute authorizing the 
establishment and operation of an airport, that power includes the 
right to regulate the airport in question, at least to the extent nec- 
essary to execute the power.® 

State legislation embraces various phases of control and regula- 
tion. 

First, there is found the basic legislation necessary to enable 
a sub-division of a state to acquire, construct and operate airports 
and landing fields. This right is generally accompanied by ex- 
press provision for the acquisition of the necessary land by pur- 
chase, lease or condemnation. 

Some states have authorized their municipalities to acquire and 
operate airports outside of their corporate limits.?. South Carolina® 
gives individual authority, as the need arises, to acquire and operate 
an airport. It has no general law. 

Two states have passed acts validating the previous acquisition 
of airports by counties, cities, and towns, thus legalizing an other- 
wise unlawful act.® 

Michigan,?? New Jersey,1' Wyoming,’ New Hampshire,’* 
West Virginia,’* and North Carolina,’* have authorized municipali- 
ties and counties either singly or jointly to acquire, erect and main- 
tain airports and landing fields. 

6. Brown v. Clark, 102 Tex. 323, 116 S. W. 360, reversing 108 S. W. 421 
(Cir. App. 1908). 

7. Missouri S. B. 476 Acts of 1929; W. Virginia, Chapt. 61, Act of 1929; 
N. Hampshire, Ch. 90, P. A. 1929; N. Dakota, S. B. No. 83, 21st Leg. Ass.; 
Kansas, S. B. 159 of 1929; Idaho, Chap. 108, H. B. 10, Approved 3/4/29; 
Iowa, Ch. 138, 43rd G. A.; Ohio, Gen. Code, Sec. 3677; Illinois, Sec. of 
Act of Ill. App. July 11, 1927. 


Acts 440, 461, 538 and 562 of 1929. 
9. Minnesota, Chap. 217, Session Laws of 1927; Montana, H. B. 196 of 


1929, 
P. A. 182 of 1927. 
Chap. 350, Laws of 1929; Chap. 181, Laws of 1928. 
Sec. 5, Chap. 72, Session Laws 1927. 
. Chap. 90, P. A. and Joint Res. of Leg. of 1929. 
Chap. 61, Acts of 1929. 
Chap. 87, Act of 1929. 
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In different states various agencies are given control of air- 
ports. In Illinois, Park Districts ;!* in Minnesota, City Councils ;** 
in Pennsylvania the State Aeronautical Commission. In Michigan’ 
the State Board of Aeronautics has control of airports. In Indi- 
ana’® there is a Board of Aviation Commissioners. In Montana” 
the authority in control is the Board of County Commissioners. 

Regulations of airports vary in the several jurisdictions but 
as a general rule they embrace such matters as schedules of flight, 
personnel, aircraft, flight restrictions, night operations, landing, bul- 
letins, lighting, communications and structures. 

Indiana** has taken the most forward step in regulating prop- 
erty adjacent to airports by adopting the principle of zoning. 
Through its Board of Aviation Commissioners, it controls and 
regulates property adjacent to airports by fixing a restricted zone 
for a distance of not more than 1500 feet in any direction from the 
boundaries of the airport, within which zone no building may be 
erected high enough to interfere with the ascent or descent of air- 
craft at a gliding angle of one foot in height to every seven feet 
of horizontal distance to the nearest point of such airport or field; 
and said board also is authorized to require the removal of all 
buildings, towers, poles, wires, cables and other structures, and all 
trees within such zone. . 

Connecticut”? likewise authorizes the Commissioner of Aero- 
nautics to establish zoning regulations over areas adjacent to any 
airport. 

Alabama, Maine, Delaware, and New Mexico have no general 
laws governing the establishment and maintenance of airports. 
There will have to be legislation in these states with reference to 
airports, or else serious questions concerning regulation, and au- 
thority to operate may eventually be encountered. 

In conclusion, on the subject of authority to regulate, we find 
these outstanding facts. Authority to regulate airports and land- 
ing fields is in the several states. This authority is usually dele- 
gated to the various counties, municipalities, or subdivisions thereof 
so as to provide adequate control, supervision and regulation. With- 
out such authority, the establishment and operation of airports is 





16. Sec. 1 of Act of Ill. Approved July 11, 1927. 

17. Chap. 125 S. F. 705 Session of Minn., Laws of 1929. 
18. P. A. 177 of 1929. 

19. H. 24, Act 1929, P. 141 of Mar. 9, 1929, 

20. Montana, H. B. 196 of 1929. 

21. H. 24, Acts of 1929, P. 141, Approved Mar. 9, 1929. 
Chap. 236 of Acts. 
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the usurpation of a quasi public or governmental activity, and il- 
legal. No local regulations, however, can prevail if they are in 
conflict with those prescribed by the Federal government. 


4. DIFFERENT PHASES OF REGULATION 


Regulation of airports comprehends (a) Public convenience, 
rates, and services; (b) Adequate Police Regulations and Safety 
Factors. 

In taking up these phases of regulation, the police regulations 
and safety factors will be first considered. Police power is the 
power inherent in a government to enact laws, within constitu- 
tional limits, to promote the order, safety, health, morals, and gen- 
eral welfare of society.2* It is used to regulate the use and en- 
joyment of property by the owner. This includes the power to 
forbid the use of property in a manner hurtful to the health and 
comfort of the community. It is an essential element in govern- 
ments because the life, health and comfort of existence and bene- 
ficial use of property is dependent thereon.*® A statute or ordi- 
nance regulating or restraining private rights of persons and prop- 
erty is constitutional even though loss results to the individuals 
from its enforcement.”® 

For instance, regulations would be legal requiring reasonable 
conveniences at airports such as waiting rooms, heat, drinking water, 
telephones, telegraph, notices of time of arrival and departure of 
aircraft operating on a fixed schedule, adequate personnel to handle 
freight, express and mail arriving and being forwarded, and the 
service of conflicting interests without preference.?” 

Also the regulation of all activities relating to the health, morals, 
and safety of persons who come in contact with the airport either 
as visitors, operators or passengers, as well as those who are in- 
directly affected by the activity of the airport because their per- 
sonal or property rights are concerned due to their proximity to 
the airport. 

The state or political subdivision thereof legally responsible 
for the establishment and operation of the airport is charged with 
a duty to regulate such airport so that it is a safe place upon which 





23. 12 C. J. 904. 
24. Chicago v. Gunning System, 214 Ill. 628, 73 N. E. 1035; Chicago v. 
Rogers Park Water Co., 214 Ill. 212, 73 N. E. 375. 
25. Slaughter House Cases, 16 Wall (U. S.) 36, 21 L. Ed. 394. 
26. Crowley v. Christenson, 137 U. S. 86, 34 L. Ed. 620. 
27. State v. St. Louis R. Co, 83 Ark. 249, 103 S. W. 623 as to railroads. 
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to enter and use. It must be properly situated, drained, equipped 
and free from nuisances liable to endanger persons and/or property. 
For instance, water from an airport may not be drained on to 
adjacent private property.*® Likewise there must be adequate surf- 
acing for airports so as to prevent accidents to planes in landing 
and taking off.?° 

In addition, the equipment such as beacon and signal lights 
should be capable of performing the work for which they are 
intended. . 

The control of persons on or about to enter an airport is a 
matter strictly under the regulation of local authorities. Breaches 
of the peace, disturbances of all kinds and nuisances are also under 
local authorty as well as concessions on airport space to persons 
under contract or lease, with privileges, duties and services to per- 
form. In fact, every kind of regulation except those hereinafter 
named, dealing with personal conduct, safety, and use of an air- 
port as it is related to the health, morals or safety of society, will 
be found to be vested in local government exercising jurisdiction 
over the airport under the law. ; 

There are exceptions to the foregoing. 

1. The Federal Government exercises authority under 

the Federal Air Act to punish persons for interference 
with air navigation, exhibiting a false light or signal 
so that it is likely to be mistaken for a true light in 
connection with an airport, or who remove, extinguish 
or interfere with any true light or signal. 
The Treasury Department retains jurisdiction to collect 
customs and duties and also at airports designated 
Ports of Entry, to control entry at such ports. It also 
retains jurisdiction to apprehend and take into custody 
violators of the Prohibition Law. 

But apart from these instances where Federal Offenses and 
restrictions come into play, the jurisdiction to control and the ex- 
ercise of that authority as to all police powers will be in the local 
government. 

(b) Public Convenience and Uniform Rates and Services. 

As airports are public utilities,°° they are impressed with the 
responsibilities which are co-ordinate with the privileges conferred 





28. City of Mobile v. Lartigue, Alabama Ct. of Appeals: 127 So. 257. 

29. Air Commerce Bulletin, Vol. 2, No. 1, page 14. 

30. State ex rel. City of Lincoln v. Johnson, State Auditor, Neb., 1928, 
220 N. W. 273. 
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upon them. These responsibilities are to the public and concern con- 
venience, services and tariffs. Public airports or those established 
and maintained by the public, are subject to unlimited control by 
the state or municipality establishing them. But private airport 
corporations, even though quasi public in their nature, can only 
be regulated by the governing authority to the extent of the public 
interest except insofar as this right may be restricted by the terms 
of the charter granted by the state.* . 

As the main activities of airports are use for air mail, trans- 
ports, schools, sightseeing, short hops, service to privately owned 
planes and testing, it is apparent that airports should be selected 
with a view to public convenience, whereby all of the enumerated 
functions may be exploited and satisfied. 

The airport should conform to accepted engineering require- 
ments and be of sufficient size so that there is minimum danger of 
damage to surrounding property. 

This of course is but a statement of what is best for public 
convenience. If it were possible to put into practice the suggestions 
offered, there would be little danger of a decision such as was 
recently made in the case of Swetland v. Ohio Air Terminals, Inc., 
in the U. S. District Court in Cleveland, in which it was held that 
planes must not fly over property adjacent to airports at a height 
less than 500 feet. In that case, an adjacent property owner claimed 
aircraft taking off and landing on the airport flew over his property 
at a height of less than five hundred feet, and as a result trespassed 
on his property. 

Although there was a finding by the trial judge that the aircraft 
in so flying did not cause any unreasonable interference with the 
adjacent property owner’s beneficial use of his property, yet the 
court, apparently unwillingly and hesitatingly, concluded that flight 
at five hundred feet or less was an unreasonable interference with 
the adjacent property owner’s property. 

This case demonstrates the need for uniform regulation of 
airports so that a similar situation will not arise in the future, be- 
cause, as in the Swetland case, the Curtiss interests had expended 
hundreds of thousands of dollars in the belief that a pilot could 
take off and land on the airport and traverse the navigable air 
space at less height than five hundred feet. It was the belief, up 
to the time this decision came down, that as to taking off and 
landing on airports the low flying restriction did not apply. 


31. Georgia R. Etc. Co. v. Smith, 128 U. S. 174, 32 L. Ed. 377; Illinois 
Central R. Co. v. Illinois, 108 U. S. 541, 27 L. Ed. 818. 
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Of course, the case is a District Court decision and it is pos- 
sible it may be appealed, but it is a very important case, especially 
in view of the fact that large capital has been put into every phase 
of aviation activities, and if, after the capital is put into the industry, 
whether in the development of airports or flying schools or what 
not, by one turn the investment can become obliterated and made 
useless, it confronts the whole industry with a very serious situation. 

Public convenience undoubtedly has in the past and will more 
so in the future, be considered in the establishment of airports. 
This will take into consideration proximity to the source of pas- 
sengers, utility and suitability of the port with reference to sur- 
rounding property, and contact with other mediums of transporta- 
tion. 

On the subject of rates and services there is one general re- 
mark which covers briefly the whole field. That is that airports 
must charge reasonable and uniform rates for supplies and services. 

As an airport is in a sense a terminal such as a railroad yard, 
it must be open to all and not subject to control by one of the car- 
riers using it. Being a recipient of patronage from various air 
lines, services and carriers, it must not, through stock ownership, 
control or other contrivance, offer special privileges or services to 
one rather than another. Nor can it, through any expedient, offer 
lower rates to one than another. Its rates and charges must be uni- 
form so that no advantage may be secured by one air carrier over 
another. If otherwise, competition would be rendered ineffective 
and illegal combinations and monopoly with their attendant evils 
would result. 

With air traffic assuming so great a part in our national life 
today, the airport takes on added significance and power. For here 
is the one great aid to air navigation, without which air transporta- 
tion would be rendered impotent. The airport must be kept free 
from dominance by any company or individual. Its rates and 
charges must be kept reasonable, and it must serve one the same 
as another. 

Those who regulate airports should insist on establishing and 
maintaining adequate service to meet the public convenience, and 
uniform rates as well as uniform services to all. Furthermore, 
there should be no more regulation than is necessary to protect 
the public interest as well as the owners’ property right. (Ap- 


plause.) 
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CHAIRMAN NicHots: Again we have been very fortunate in having a 
very well prepared paper, and passing from Major Fixel’s paper to the 
next speaker, I am not going to make any comments on Mr. Vorys until I 
have heard his paper. It seems these are all old friends of mine. In 
Milwaukee we had Mr. Logan, who spoke this morning, Professor Fagg, 
Major Fixel and Mr. Vory’s, and knowing so much of each of the gentle- 
men, I am withholding my remarks. 

I came down here prepared to pound the gavel heavily, with the thought 
that we would have heated discussions, and the first paper I have seen which 
is probably going to start something in the way of discussions is this forth- 
coming paper, and if you will prepare the notes and comments so we can 
get through the discussion quickly and intelligently I think we will be better 
satisfied. I take great pleasure in introducing the Honorable John W. Vorys, 
Director of Aeronautics, State of Ohio. (Applause.) 





WHAT STATE BODY SHOULD REGULATE 
AERONAUTICS? 


Joun M. Vorys* 


In deciding what state body should regulate aeronautics, we 
should note that twenty-six states now have persons or bodies em- 
powered to regulate aeronautics. Thirteen are existing bodies which 
have other functions; thirteen are devoted solely to aeronautics. 
Twenty-two states have none at all. Of the thirteen existing bodies, 
three are motor vehicle commissioners, three are corporation com- 
missioners, two are railway commissioners, two are public service 
commissioners, and we have aeronautical duties devolving upon a 
commissioner of public works, a secretary of state, and a state 
comptroller. 

The names of the existing bodies fairly connote their other 
duties. It is interesting to note the variety of names of the newly 
created officials and bodies. “Aeronautical commission” is the 


favorite, with three. Otherwise, each one has a slightly differ- 
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ing name, such as “aviation commission,” “aeronautical board,” 
“board of aviation commissioners,” “air board,” etc. We have one 
“commissoner of aviation” and one “director of aeronautics.” 


In considering what state body should regulate aeronautics, 
two things are obvious at the outset—first, that the name of the body 
is of no great significance, in itself; second, that the people who 
regulate aeronautics should know a good deal about the matter. 

The next step would appear to be to decide what aviation mat- 
ters need attending to by state officials. For the sake of argument, 
and considerable argument, since twelve of the states have decided 
otherwise, I am going to suggest that the licensing of planes and 
pilots, and the formulation of air traffic rules are not matters for 
the state at all, but should be left entirely to the federal government, 
with only such local laws and regulations as are necessary to re- 
quire federal licenses and the compliance with federal air traffic 
rules. I am further of the opinion that the federal government has 
the power to require licensing of all aircraft and pilots, and should 
exercise this power. The arguments of uniformity and the safety 
that comes with uniformity, elimination of duplication of effort 





*Director of Aeronautics, State of Ohio. 
[494] 
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and needless expense in attempting to set up local standards of 
airworthiness, are too well known to you all to need repetition here. 
For the purpose of this discussion, we will consider the licensing 
of aircraft and pilots, and the formulation of air traffic rules, elim- 
inated from state jurisdiction. 

If this is done, is there any aeronautics left for the states to 
regulate? I have tried to group together below all of the aero- 
nautical matters which might conceivably require the attention of 
officials other than federal officials. I find that many of these mat- 
ters do not come under regulation, but if we are to consider the 
setting up of a body to deal with aeronautics for the future, we 
should consider all of these matters and who can best attend to 
them. 

First. The enforcement of the use of the federal license for 
aircraft and pilots, and the enforcement of air traffic rules. 

Second. Supervision of the surveying, location, construction 
and maintenance of airways and airports, and the air-marking of the 
State. 

Third. Regulation of rates for aircraft which are intrastate 
common carriers, and all of the other typical supervision which 
is given to practically all public utilities, and which is inevitably com- 
ing for common carriers in the air whether we like it or not. 

Fourth. Supervision of aeronautical education in the public 
school system, in state universities and, possibly, supervision of 
flying schools. 

Fifth. General aeronautical information, and the promotion 
of the industry within the state. 

In deciding who should do all of this work in the future, we 
should also remember that almost everybody will soon know as 
much about aviation as even such wise persons as we do now. The 
average small boy knows more about automobiles, for all practical 
purposes, than did the automobile expert of his town twenty years 
ago. While we decided at the outset that aviation matters should 
be under the charge of those who know something about it, it will 
soon be easy to find a number of such persons in every community. 
We should also remember that the public views with alarm any 
new “board” or “bureau,” and feels that it is in grave danger of 
being over-experted. With these thoughts in mind when we go over 
again the list of possible aviation activities in a state, we find that 
they fit rather logically into existing pigeon-holes. 

First. The punishment of illegal flying and the enforcement 
of air traffic rules could be left to the sheriffs, the police and, 
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where they exist, the state police. Already in states such as 
Ohio, where a great deal of flying is carried on at over one hundred 
airports and landing fields, it is impossible for the federal officials 
to apprehend and punish even the federal violations; and it is 
impossible for the Director of Aeronautics to apprehend all vio- 
lators of the state law. Reliance must be placed upon local officials, 
and this will be increasingly true as the volume of flying increases. 
Of course, at present, airport officials are the backbone of law 
enforcement, through permitting only licensed planes to fly, but 
some very good work in Ohio has been done by sheriffs and their 
deputies, and by local prosecuting attorneys. 

Second. I believe that the laying out of airways, and the 
surveying, erection, maintenance and financing by the state of air- 
ports, are the most important aeronautical functions for the states. 
Years ago we graduated from the idea that our highway system 
could be left to the voluntary development of private and munici- 
pal enterprise. We are now realizing, with the Swetland decision 
before us, that neither private, commercial, nor municipal airports 
can be depended upon to give us an adequate airway system. The 
highway analogy of federal aid to the states for airports on federal 
airways, and state aid to municipalities and counties for the inter- 
county airways, can be followed with profit. After all, a modern 
airplane is a motor vehicle running with a gasoline engine, on rub- 
ber tires, at the start and the end of every flight; and the providing 
of this type of “highway” is as much a state function as the pro- 
viding of other types of highway. In thinking of what state body 
should do this work, it is as easy to think of putting a few aero- 
nautical experts into the existing highway departments as to think 
of organizing in an aeronautical division the elaborate engineering, 
estimating, surveying, and maintenance forces which already exist 
in the highway divisions. At any rate, the highway pigeon-hole 
seems to fit this activity. Here again we have a federal standard 
of uniformity which is now not required but which will, of course, 
be compulsory, and helpfully so, in case of a state aid program. 

Third. The regulation of intrastate aeronautical public utili- 
ties, either common carriers or private air terminals in case these 
are given powers of eminent domain, would naturally fall within 
the domain of the public utilities commission, public service com- 
mission, or whatever such a body is called in the particular state. 
Again, while such a body would have many new things to learn, 
their task would probably not be as difficult as the task of a pilot 
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or aeronautical engineer in attempting to learn the principles and 
practice of utility regulation. 

Fourth. The supervision of aeronautical education would 
naturally fall within the province of the department of education. 
Believing as I do that ground training should be taught as part of 
vocational training in the public school system, that technical train- 
ing should be provided in the state universities, and that flying 
schools should be subject to no permanent state regulation, there 
will then be nothing left for any new body to do in connection 
with aeronautical education. 

Fifth. Information about aeronautics is now asked of every 
official who has anything to do with it. The promotion of aero- 
nautics is one purpose of every public official who has anything to 
do with it. As aeronautics is gradually weaned from the infant in- 
dustry class, the work of supplying information and of promoting 
this industry will, or at least should, be left to the industry itself, 
except to the extent that the state, through its libraries and other 
channels, furnishes information on all industries, and through all 
of its branches promotes the welfare of all industries. 

I have apparently talked myself out of a job. In the future, 
when flying and knowledge of flying are common, there will prob- 
ably be no need for any special state body to regulate aeronautics. 
We are faced, however, with a present condition where states are 
not over-experted aeronautically, where if any of the five activities 
are to be carried on there must be someone to get them started 
and work them out. We are faced, too, with the situation that it is 
necessary for political purposes, if for no other reason, in embark- 
ing in aeronautical activities by the state, to bunch the aeronautical 
brains in as few heads and over as few pay checks as possible. 
For the time being, we do need some sort of state body to regulate 
and to think about regulating aeronautics in these five ways. 

If this is the case, then should this body be some sort of com- 
mission, or group of persons? In answering this highly controversial 
question, my local and personal bias will soon become apparent— 
so much so that I shall not attempt to present both sides of the 
question, but only one, and shall leave the other for your discussion. 

I do not see the sense in setting up an aeronautical commission 
composed of a number of persons with equal powers. If they are 
unpaid, and serve for the honor, most of them will contribute only 
the honor of being on the commission. If they are paid, you are 
then spreading out your aviation money too thin. Five $2,000.00 
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a year men, whole or part time, may be better than one $10,000.00 
a year man for digging ditches, but not for meeting and solving the 
baffling problems that arise with this newly created and fast grow- 
ing field of human endeavor. 

Recognizing the delicacy of suggesting for other states, with 
their own traditions, politics, idiosyncracies, and relics in state gov- 
ernment, the sort of body they should have, I would suggest that at 
present the thing to do would be to create one new official, not in 
some old department, but directly under the Governor. Call him 
a “director of aeronautics” or a “commissioner of aviation,” or 
something like that, so that circular letters sent to the aeronautics 
officials in all of the states will be sure to reach him; pay him as 
substantial a salary as you can get through the Legislature, having 
in mind that you wish to secure a man who is competent in an in- 
dustry where positions are few but those positions are highly paid; 
give him an office to work in, and assistants for as many of the five 
branches of aeronautical activity as you cover by legislation; give 
him an advisory board or commission who receive their expenses 
for attending meetings, but nothing else; give him the power and 
the duty to advise with the officials, state, county and municipal, 
who are charged with the administration of aeronautical matters. 

Returning again to the “five points’— 

(1) He can assist local officials in explaining the license sys- 
tem and the air traffic rules. For instance, in enforcing the licens- 
ing of commercial aircraft and pilots in Ohio, I first issued regula- 
tions defining and interpreting these licenses, to all commercial 
operators and to all sheriffs and prosecuting attorneys. After six 
months of an experimental stage in enforcement, the Bureau of 
Aeronautics called the first Air Law Conference of Ohio, and on 
May 7th we held a school for prosecutors and sheriffs at Port 
Columbus. Both state and federal laws and regulations were ex- 
plained, examples of licensed and unlicensed aircraft were there 
for inspection and were explained, the various air traffic rules were 
demonstrated, and then the prosecutors and sheriffs took compli- 
mentary flights, thus learning air law enforcement from the ground 
up, as it were. Since that time, I have had increasing evidence of 
intelligent and efficient enforcement of the law. 

Sheriffs have ’phoned me of investigations made, and I have 
learned from the federal inspectors of co-operation they have re- 
ceived from local officials. As a typical example, I recently was 
flying from Cleveland to Columbus, and saw two un-marked planes 
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in a field. I phoned back to the sheriff of that county; he investi- 
gated that day, and stopped the illegal flying. 

(2) Your official should have authority to survey and locate 
airports, in conjunction with the highway department, and all airway 
and airport plans and contracts should be subject to his approval. 
If you cannot yet launch a state airways program, you should at 
least furnish technical airport information to municipalities, and 
for this purpose you will need an airport engineer on the staff of 
your official. You can also take up the matter of air-marking your 
state. We did this in Ohio, under the first mandatory municipal 
air-marking law in the world, and although the law had serious 
defects in its enforcement provisions, we have over 650 air-markers 
in the state, and have secured valuable experience for the future, 
in the form and materials most appropriate for air-marking. 

(3) Your official can act as technical advisor and “amicus 
curiae” to your utilities commission in passing upon intrastate rate 
cases, which may soon be coming on, and in regulating air terminals, 
which may soon be subject to regulation as utilities. 

(4) Your official can act as technical advisor to the depart- 
ment of education, in building up aeronautical courses in the schools 
and colleges. He might be given power to inspect and rate private 
flying schools, but he should not be authorized to license such 
schools. The federal regulations, which will some day include a 
minimum size field for instruction, will give the state adequate mini- 
mum safety requirements for flight training. 

(5) Your state official will be called upon for all sorts of 
information about aeronautics, and all sorts of promotion of aero- 
nautics. He will inform patiently and intelligently, and promote 
industriously and enthusiastically, always remembering in his pro- 
motion projects that he represents the state, and not a single in- 
dustry. 

Let him work and think and dream aviation twenty-four hours 
a day. At the end of a year or so, you will have your most con- 
structive suggestions for state legislation coming from your state 
aeronautical official, if you make due allowance, in considering his 
suggestions, for his natural desire to increase his own authority and 
appropriations. If you send him to meetings like this, other such 
officials will help winnow the wheat from the chaff in his suggestions. 
If the time comes, as it may, as it did with canal commissioners, 
plank road commissioners, and others, when his job should be 
abolished, you may have the good fortune to have an official who 
will recommend this to the state. 
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As to the title for this official and for his department or sec- 
tion or division of the state government, if you must have a sug- 
gestion, I would say to call him “director of aeronautics.” Call 
the body the “bureau of aeronautics.” And I only regret that you 
cannot all use the title “Bureau of Aeronautics of Ohio.” (Ap- 
plause. ) 


CHAIRMAN NicuHors: I regret to say the announcement I intended to 
make about Mr. Vorys can not be made. I recognize my old friend’s view 
with alarm. I think probably the best illustration of the exception that 
proves the rule is the case of Mr. Vorys himself, who, as I understand, gives 
up most of his time to the State of Ohio and is paid for part time. Un- 
fortunately, apparently the duties of Director of Aeronautics seem to be 
something you get more glory for than lucre. I can understand the fervor 
with which he is pleading for greater remuneration. 

I am going to ask that in discussing Mr. Fixel’s and Mr. Vorys’ papers, 
first, that you refrain, if possible, from conflicting with two papers scheduled 
for tomorrow. Let us not get our scope so wide that we begin to intrude 
upon subjects which have yet to be presented. The addresses tomorrow on 
“Flying Schools and State Legislation” and “How Shall State Aeronautical 
Legislation be Enforced” are so closely allied to these two subjects that I 
am bringing that point to you. 

Also, please bear in mind that in discussing the question of what state 
body should regulate aeronautics we must consider the following phases: 
Air marking, licensing of planes, licensing of pilots, condtict of planes and 
pilots, mechanics, landing fields and schools, a rather large subject. 

Mayor Reep Lanois (Illinois): I should like to ask Mr. Vorys two 
questions in a very friendly sort of way, agreeing with his paper. 

First, where should the money come from to pay the bills for the state 
activity; secondly, on what basis do you justify the competition of state 
airport experts with private institutions who have set themselves up to pro- 
vide similar expert service? 

Mr. Vorys: First, the money for regulation should come out of the 
general fund or treasury or “kitty” or whatever you call it. I do not 
advocate any special license, tax or anything like that. One thing which was 
outside the scope of my paper but which I stuck in anyhow, this matter of 
airport buildings on a large scale by the states, in conjunction with the 
federal government, following the highway analogy you should receive most 
of the money from your general revenue fund. You will eventually receive 
most of the money from the aeronautical industry by way of a gasoline tax. 
Whether the time is ripe for such a suggestion, or whether it is a case of 
hitting a fellow when he is down to talk about any tax on the industry now 
or not is not involved in answering your question, I hope, but certainly, if 
you are going to hit him, the fairest way is through a gasoline tax, but I 
think most of the money should come from the general fund. 

We spent last year $66 a head in the United States for highways, and no- 
body considered we were subsidizing the motor industry. We did it as a 
public function because we had graduated from the idea that plank roads, 
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county roads and anything else except state and federal highway systems 
were any good whatsoever at all. 

In this matter of providing airports, since if the Swetland decision is 
to be followed there are certain air rights that must be acquired, there are 
air rights that must be taken away from your surrounding people through 
zoning laws, and those things can only be done when your airport is so 
located and operated that it is clothed with the public interest. | You cannot 
have such a thing as a private airport unless you pour countless millions into 
buying big enough space, under the Swetland decision. If every airport is 
clothed with the public interest, as it will have to be in order to be there 
at all, it will then have to be regulated, and I think financed, by the state or 
its subdivisions. I do not see how the aeronautical industry can afford to 
support the industry and the airports. 

Then, if this were a public function, you would hire an airport engineer 
the same as you hire a highway engineer today, a man who knows all about 
the maintenance of the airport, and that sort of thing. 

Mr. J. D. Suttivan (New York): I take it from the remarks of the 
Chair and from those of Mr. Vorys himself, that his paper was intended 
to invite discussion. Unfortunately he partially disarmed me, but not en- 
tirely. I am a member of one of those unpaid commissions, and I am in 
thorough agreement with everything he has said on that subject. 

We, in the State of New York, have labeled ourselves as a temporary 
commission. We realize the time will shortly be here, if not already, when 
we will need a permanent body. In the meantime we have simply an 
unpaid and temporary commission, a commission to study the needs and the 
requirements of the state of aviation in New York. I do not know whether 
or not the Highway Department or Commission is necessarily the place 
where this work ought to be carried on in the State of New York. I am a 
little fearful of any attempt at uniformity, for the reason a local condition 
may exist that in one state may make it necessary to have it somewhere 
other than in the Highway Department. 

With reference to the qualifications of the Commissioner, I am wholly 
in accord with his idea that the individual, whoever he is, ought to receive 
an adequate salary, but unless a degree of idealism exists more widespread 
than I think it does, I should like to see some qualifications set up other than 
that the gentleman is willing to accept this adequate salary. 

I have served on several committees, one of which had a membership 
of twenty-five, and when the chairman asked which members of the com- 
mittee had ever been in the air, three had, and which members were pilots, 
two, and those gentlemen were established to set themselves up as being 
more or less expert in fixing municipal ordinances and various other regu- 
lations to affect flying. 

If it is permissible to jump on back to the first paper read this after- 
noon, I should like to make a comment on that portion of Professor Fagg’s 
paper in which he deals with liability, recited on pages 24, 25, 26 and 27. 
We have given that a great deal of consideration, and we have no law on 
the statute books today, but our attitude is expressed in a law we did have 
enacted by the legislature, but which was vetoed by the governor. 

We began on the theory that this is very much an infant industry, and 
we should not at this time impose the rule of absolute liability on aircraft 
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operators. We ought to have some rule, to be sure, with the notion if we 
have any rule at all which begins by at least seeming to be a fair rule, if time 
shows the rule is either too harsh or lenient, there will be plenty of oppor- 
tunity to change it. Acknowledging the existence of liability, it will give 
the insurance companies some rule to go on. As different operators and in- 
surance men in the State of New York have told me, they face this condi- 
tion today: The aircraft operator, like the aeronaut, must insure, yet the 
policies recite the companies are insuring against a legal liability. I have 
yet been unable to find the definite legal liability, with the result the insur- 
ance companies do charge a high rate. It means the operating charges are 
that much higher and the passenger rate has to be that much higher, and 
the general public is dissuaded on account of the higher fare. 


I do not think any of us know at this time just how much we should 
penalize the industry, nor to what degree of care we should hold them. 
My own view is that for the present we should not impose the rule of 
absolute liability, that we should instead make the operator of the aircraft 
or the airport owner liable only in so far as his negligence, or that of his 
servants, agents and employees has contributed to the accident. 

We have been operating automobiles in this country a great many years, 
and we are yet not in agreement as to whether we should have compulsory 
insurance. Two of the states have adopted laws requiring insurance. I 
am not at all sure the industry is in a position today to carry that burden. 
We believe, in the State of New York, that we will begin, not by imposing 
absolute liability, but rather instead, holding them to the ordinary test 
of negligence. 

Proressor Facc: In that regard, may I suggest to Mr. Sullivan that my 
whole object in this paper has been to state only, as I believe he knows, 
what the states have done, rather than what I personally think they should 
do. Consequently, on page 30, paragraph E, I have suggested that, rather 
than be too hurried in your action to pass definite legislation, since the im- 
portant subject of liability is hardly dealt with, a complete re-examination 
of the principles is necessary. 

Mr. E. Kintz (Department of Commerce): On page 15 of Professor 
Fage’s paper the statement is made that “On the other hand, if state funds 
are provided in abundance, there is no reason why state officials (provided 
experts can be obtained in sufficient number) cannot conduct the examinations 
in an entirely efficient manner.” 

I should like to call the attention of the Conference to the fact that 
in conducting examinations of aircraft for airworthiness it is necessary to 
go beyond the actual physical examination of the plane. As the Department 
goes into the structural features and determines the safety of the aircraft, 
it means all manufacturers requesting an approved type certificate, and any 
person requesting a license for a plane which has not been manufactured 
under an approved type certificate, must admit technical analysis data in 
duplicate. 

That analysis may run anywhere from five hundred to five thousand 
dollars, and therefore, if the states are going to require a state license for 
aircraft, without the prerequisite of a federal license, it would necessitate 
the submission of forty-eight sets, in an extreme case, of technical data to 
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the various states. That provision would be quite a burden on the industry 
as a whole. 

Mr. Georce B. Locan (Missouri): I should like to ask Mr. Sullivan 
a question as to whether, in his proposed New York State law on liability, 
he makes any distinction between liability to passengers and liability to 
persons and property on the ground. 


Mr. Sutitivan: No, we do not. 


Mr. Locan: I was wondering whether you do not find, as a matter of 
pure equity, that the person and owner of property on the ground is at a 
considerable disadvantage in applying the ordinary rules of negligence, the 
rules of evidence pertaining to the proof of negligence, because ordinarily 
that evidence is not obtainable in an aircraft case. 


Mr. SuLtivan: I do not profess to know accurately. I will state what 
I believe, that those who have heretofore suggested that we have a rule of 
absolute liability have had in their minds the idea that when there is an 
aircraft accident, whether it is a case of the passenger being injured or 
somebody on the ground being injured, or property on the ground being in- 
jured, it is almost impossible to find out what the cause of the accident 
was, and whether there was negligence. 

I think that was perfectly true at the time the rule was first suggested, 
but I do not believe it is any longer true. Since 1926 the Department of 
Commerce has been tabulating the causes of accidents, and I think with 
remarkable accuracy. 

I do not think that because lawyers as a class today are unable to 
marshall the facts and the evidence that we should place such additional 
burden on the industry. I have seen two of those cases tried wherein in 
my opinion it would have been entirely possible to prove from facts obtained 
after the accident, both the pilot and the passengers having been killed, that 
the pilot had been negligent, and, having talked with the witnesses, the 
attorney for the plaintiff simply was not aware of the facts in the case, 
and he did not know how to put those facts together and present them to 
the jury. 

The same man might have tried an automobile negligence case, and tried 
it beautifully, but I see no reason we should impose the harsh rule on the 
industry. 

I believe, after an accident today, with the exception of very few cases, 
you can determine, perhaps not with mathematical certainty, just what the 
cause of the accident was, and whether there was any negligence. 

Mr. V. Mosety (Tennessee): In getting that theory across to the jury, 
you have jury minds that are wholly ignorant of planes in the air. They 
are not able to understand, as yet. The average layman will not get the 
fine points, and when it comes to getting information from the Department 
of Commerce, I notice that two Senators, MacKellar of Tennessee for one, 
and another, trying to get information as to the cause of an accident, were 
faced with refusal. I am not sure that that was not best for the industry, 
but how is the lawyer representing the plaintiff going to get the facts, which 
must necessarily be facts gained immediately after the accident? What is 
the Department of Commerce going to say to a plaintiff's attorney who is 
employed possibly three or six months after an accident, any time before 
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the statute of limitations runs its course, who then tries to find out how the 
accident occurred. 

Mr. E. Kinrz (Department of Commerce): This is a little aside from 
the papers under discussion, I think. For the information of the Conference, 
however, we have been continuously called upon to furnish the causes of 
accidents in civil air commerce. Under the act it is the duty of the Secre- 
tary of Commerce to investigate, record and make public the causes of acci- 
dents in civil air navigation. The Department does investigate, and it 
makes public and records the causes of accidents in civil air navigation, 
through a compilation of statistics, breaking the causes down into material, 
personnel, supervision of personnel, pilot, and from pilot we go into dis- 
obedience of orders, poor judgment, errors of judgment, and then negligence. 

If we were to furnish to all who request it that information, the De- 
partment could do nothing but appear in civil actions from now until dooms- 
day, because we would be compelled to go all over the United States and 
furnish the records. 

The main objection to furnishing the records for purposes of civil actions 
is due to the fact that our inspectors investigate and base their opinions 
sometimes wholly on hearsay evidence. They are, in a great many cases, in 
the same position that the attorney for the plaintiff would be. They get 
there after the accident. They have to rely sometimes on statements from 
lay witnesses; they piece the accident together and furnish the information 
to the department for the purpose of compiling the statistics. 

In that connection, where structural failures have occurred, the Depart- 
ment has taken up with thé manufacturer of the particular type of plane 
involved the question of structural failures. That particular. structure has 
been remedied and the particular type of accident has been prevented in 
future cases. 

But, if we furnish the information, supplied to us sometimes by the 
pilot of an operating company voluntarily, with at least the intimation that 
the information will not be divulged, the pilot of the particular line would 
be fired. He might say that he was ordered to take off in weather when 
nobody should fly, which gives you the cause of the accident, yet if his 
name were divulged as a witness he would have no position. If pilots 
furnishing us information around a field were called upon to testify in a 
case, they would be out of luck with the other pilots at the field, and we 
would be flooded with a multiplicity of violations in revenge for the testi- 
mony in the particular case involved, consequently the Department has felt 
that the individual’s statements and the cause of the accidents are not public 
property. We make it public in a statistical form for purposes of preventing 
recurrences and for insurance purposes, but the individual causes of indi- 
vidual accidents are not divulged, because the information is inadequate and 
would not be admissible as evidence. 

Mr. V. Mosety (Tennessee): In other words, in contradistinction to the 
Department of Commerce’s attitude is that of the Coroner’s Committee here 
in Chicago on the occasion of the plane going into the gas tank. I do not 
say that the Department’s attitude is not fully justified, but here you had 
the Coroner’s Commission giving out the facts, coming from a special board 
acquainted with air work. Why should they not? 
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As to the question of how far the Department of Commerce might go 
in furnishing the plaintiff's lawyer the names of witnesses, you realize how 
difficult it is six months after the accident to find out who saw it and just 
what occurred. The Department of Commerce has its men right on the job 
within a few hours afterward. I wonder if they could go at least so far 
as to give you the names of parties they did interview in getting their data 
on the accident, that you might follow along in hot pursuit. 

Mr. Kuntz: Our arrangement for that has been that the plaintiff’s 
attorney could more than likely obtain the names of witnesses and any in- 
formation he required by contacfing the airport officials or the people in 
the locality of the crash. 

One other point in connection with my former remarks is that our 
information at the present time is wholly voluntary. We have no jurisdiction 
to compel the attendance of witnesses or the taking of testimony. The 
evidence is not taken under oath, and the particular pilot involved does not 
have his day in court. 

A bill was introduced in the last session of Congress by Senator Bingham 
giving to the Department of commerce the right to subpoena witnesses and 
to make public the findings in death cases, but until we have that jurisdic- 
tion, the Department can do no more than it does at the present time. 

Mr. L, Hyzer (Florida): The question arises in my mind, would it be 
possible or advisable to inject into the state legislation a regulation for the 
inspection and investigation of air accidents, for the purpose of securing 
such evidence? I merely raise that as a question. 

Mr. Vorys: The question has arisen in Ohio. Wholly without specific 
statutory authority, but for the purpose of having complete data on aero- 
nautics, I have been trying to make a collateral investigation into all aero- 
nautical accidents, to determine whether there was a violation of the licensing 
division, etc. I have had plaintiffs’ attorneys write me for the results of 
those investigations, and have refused to give them that information, saying 
I had no authority to get that information, but merely got the information 
for statistical purposes, and have referred them to the Department of Com- 
merce, and I knew what the answer would be there. 

I would rather see a rule of absolute liability, or see, as I think is more 
likely, developed by the courts a sort of dangerous implement doctrine 
applied to aeronautics, than to see a state or federal official made an organ 
for building cases for plaintiffs’ lawyers. This is not a Bar Association, 
but in Ohio and possibly in other states the only question is that the plain- 
tiffs get their dues, but the whole matter of plaintiffs’ attorneys is a problem 
in itself, and I certainly would not want to see any legislation or any recom- 
mendations here which would tend toward making some aeronautical institu- 
tion a happy hunting ground for plaintiffs’ attorneys, or would-be attorneys, 
to write to, and then, armed with the facts, go to the plaintiffs to solicit 
the cases. 

Mr. Locan (Missouri): Could not an arrangement be made for the 
plaintiffs’ attorneys to split with you? 

Mr Joun J. Wicker, Jr. (Virginia): I want to say two things. First, 
in Major Fixel’s very interesting paper he gave the names of several states 
that have enacted legislation authorizing municipalities to acquire by pur- 
chase, lease, condemnation or otherwise, land and property necessary for 
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airports inside or outside the limits of the munitipalities, and just for the 
sake of my own state, because we are rather proud of getting this act 
through in a state that has not progressed very far in aviation so far, I 
want to add the name of Virginia to that list. We passed an act at the 
session of 1930. The act went through as an emergency act, because a case 
had already arisen with the City of Roanoke. There being no land within 
the city limits suitable for an airport, they made arrangements outside, and 
they were held up on the question of authority. 

I believe that the rule of absolute liability, while we have none in 
Virginia—in fact, we do not know where we are, there. Our statute does 
not say anything one way or the other as to liability, but we require insur- 
ance, insurance on the part of airports, insurance on the part of the oper- 
ators of aircraft. The law says it is required for protection, but there is 
no statement in the law as to the standard of liability which will be applied 
in saying when that insurance will be payable. 

As a result, as Mr. Sullivan said, our aircraft operators are being forced 
to pay to the insurance companies just as high a rate as if we had written 
into the statutory law of the state absolute liability; because of the uncer- 
tainty of it, the insurance companies say, “We will not take a chance.” They 
charge for the absolute liability, and then they hand out a policy which 
leaves the aircraft operator not knowing exactly where he stands, because it 
does not specify in the policy just how far he is protected. It leaves a 
question mark. 

I think that, from the standpoint of having accidents investigated by the 
Department of Commerce or by any state officials and then trying them on 
the basis of their findings would be pretty soon like the will cases, with 
alienists and experts on both sides, with the average jury confused and 
befuddled between the conflicting views brought before them by the avia- 
tion experts. 

It seems to me, rather than the rule of absolute liability casting any 
burden on the industry, I rather believe in the long run it would be a benefit, 
because the thing I think that we need more than anything else to develop 
aviation is public good will, and I notice,, and I think we all notice, and you 
heard in Professor Fagg’s paper, that the public is getting impatient, and 
complaints are being made more and more. 

In Richmond not long ago the Ministerial Association had a resolution 
up before them against flying because of the racket it made during church 
time, stating that folks’ minds were diverted from the sermon. Likewise, 
it was proposed by one of the doctors there in the Academy of Medicine 
that an investigation should be made to see whether the operation of aero- 
planes around and over the city was not in some mysterious way damaging 
the public welfare and public health. It did not get anywhere, but it indi- 
cated a trend. 

If we have the accidents we are bound to have, and a plaintiff asleep in 
his home wakes up to find a propeller in his stomach, or wakes up on his lawn 
and finds his house burning, and he has to go into court and cannot prove 
his case and loses out, he is going to be a radiating center of hostility toward 
aviation, and all of his friends and others will gather and will, I think, tend 
to make the people feel that here is something dangerous and very bad, and 
something that is going to cause us a loss of money. But if they know 
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that in case of any accident they can recover, then I believe they will feel 
more tolerant, and will feel more like putting out in the way of taxes to 
help the development of the industry. 

Mr. V. Mosety: I do not want to continue to talk, but safety is the 
prime need, and according to the Department of Commerce, 64 per cent 
of the accidents are due to the human element. Therefore, you are primarily 
interested in getting a pilot who is not solely a taxicab driver. You require 
a higher type of individual, and I do think that safety could be secured by 
possibly a more liberal attitude toward a disclosure at least of who the 
witnesses were. 

Then there is another point as to something Major Fixel mentioned 
relative to municipal airports beyond the strict territorial limits of the 
city. In the case of Tennessee they passed an act at the Special Session of 
1930, enabling the issuance of bonds by the cities for the purpose of acquiring 
the airports. They said nothing whatsoeven about extending the police 
jurisdiction of the municipality. The municipalities pass a uniform ordinance 
suggested by the Department of Commerce. 

The point is made that a municipality has no authority to do that, that 
its police jurisdiction does not extend over the airport for something occur- 
ring directly over the airport, but that it is O. K. as to pilots flying over 
the city when within the territorial limits. 

I think the police power should go further, even in the absence of an 
express authorization in the enabling legislation. If your city charter pro- 
vides that the commission has authority to pass all ordinances, under the 
welfare clause, that do not conflict with the constitution or the state law, 
that should suffice, because an airport two and one-half miles from a city 
is quite likely to jeopardize the safety of the inhabitants in the city in that 
the planes nest out there, and from an altitude of fifteen hundred feet they 
might land in the city, and the city is interested in safe pilots and safe 
aircraft. Would you say a city had police power by implication in such 
a case? 

CHAIRMAN Nicuots: ' So long as the city is authorized by the state to 
acquire the property, even though outside the city limits, I. would contend, 
if the situation ever should arise, that all of the powers incident to govern- 
ment over city territory would be implied as to the property acquired, even 
though it were without the territorial limits of the city. 

Lieut. Howarp Knorts (Illinois): I should like to make one observa- 
tion and then ask for some comment. I want to state, as one of the honor- 
ary officials, that I am heartily in accord with what John Vorys has to 
say about that matter. I think that no matter what enthusiasm you may 
work up within yourself, you are a pretty poor official if you have not the 
money and means to carry on as you should. 

It seems to me, if this conference is to get the greatest good out of a 
study of what body or what person shall enforce aeronautical law, or shall 
be created to handle it, we ought to have something from the people who 
are here present who are paid officials, whether adequately or inade- 
quately, 

My understanding is Colonel Knox of Connecticut is the Commissioner 
of Aeronautics, Mr. Harding of North Dakota is on their Commission, and 
there are gentlemen here from Pennsylvania—Mr. Taylor, for instance. I 
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hope they, out of their better organized groups, will give us the benefit of 
their experiences as to what ought to be done in creating a Director or a 
body or a Commission, or whatever he or that group may be called. 

CHAIRMAN NicHots: May I call your attention to the fact that the 
ultimate object of this conference is, of course, to go on record as favoring 
or not favoring certain conditions, certain ideas, and unless you present 
your ideas in concrete form as resolutions, we shall not be able to go on 
record. 

Second, let me refresh your memory with the fact that the Rules Com- 
mittee has ruled that no member of the conference shall speak more than 
twice on the same subject. That rule is being broken. I think we are 
probably prolonging the discussion a little longer than necessary. If pos- 
sible, I should like to see us get some discussion on the last two papers. I 
have yet to hear any discussion of Mr. Vorys’ paper. 

Mr. E. C. Witson (Illinois): I wish to state that I am the author of 
the resolution that established this Commission in Illinois. There was a 
like resolution offered in the Senate, creating or giving $5,000 for the 
work, but it was not getting any place, and in the last few days of the 
session I introduced a resolution in the House and the Senate finally passed 
it, and to the learned gentleman from Ohio I wish to say this: So far as 
the personnel of the Commission is concerned it all depends on who appoints 
them. I have no brief for the Speaker of the House who appointed me, but 
I do say that the Governor of this State, when he appointed Major Landis 
and Lieutenant Knotts members of this Commission, did a wonderful job. 

And now another crack at the gentleman from Ohio. In Illinois we 
have a so-called gas tax, but it is not a gas tax whatsoever. [It is a tax for 
the use of the highways, payable so much a gallon of gasoline consumed 
by propelling the vehicles over the highways, so we would have to have a 
different law to provide a gas tax to obtain our funds, unless the highways 
of the air are included. 

CHAIRMAN NicHots: I should like to call on Mr. Knox, of Connecticut, 
if he has some views on the subject. 

Mr. C. M. Knox (Connecticut): The principle we have worked on in 
Connecticut is that the whole idea was so new it required voluntary work 
on the part of those interested to put the thing over as it should be. Con- 
necticut became interested, as was mentioned yesterday, I believe, back in 
1911, but things were more or less dormant until after the war, when Major 
Malone who was in the Air Service, foresaw the conditions coming, and 
passed a bill through the legislature placing the control of all aviation in the 
state in the hands of the Motor Vehicle Commissioner. That was some 
time prior to the federal work. 

At that time those of us who were widely interested in it felt that in 
all probability it was the work of the federal government to handle this 
particular piece of business, but as we got deeper and deeper into it, it looked 
as though, in order to handle it properly, it must be carried on by the state. 
In other words, today we recognize that there is a very definite field for the 
federal government in the work, as well as for the state. 

Mr. Kintz has mentioned a number of times the airworthiness of air- 
craft. We in Connecticut certainly advocate the federal Department approv- 
ing all types of aircraft in production. However, a ship may be of an 
































NATIONAL CONFERENCE PROCEEDINGS 509 





approved type but may become unairworthy. Just to cite conditions we 
have met with, and to explain our position in things that the country at large 
has taken exception to, let me cite one case where, at one field in Con- 
necticut, there were six new ships of an approved type delivered from the 
factory. There was no question at all but what the ships should be eligible 
without inspection. 

Our experience has taught us that merely because ships are of an ap- 
proved type does not say they are airworthy, and of the six inspected, five 
were found unairworthy. True, the structural members were sound, but it 
was simply a case of carelessness, leaving out cotter pins, and so on, and 
consequently the ships could not be registered until the corrections had been 
made. We have found brand new ships coming in with struts bowed an 
inch and a quarter. That is the reason we take that attitude on new ships. 

There is no question at all: but what the federal department is going to 
cope with the situation. When they first took it over it was a titanic task. 
They had to organize the personnel to handle it, and it was almost a pro- 
hibitive job, but, due to the slowing up of the industry and the gradual 
development of that Department they are improving tremendously, and we 
will be glad to see the time come when we can leave that entirely to them. 

When a ship is put into service it requires frequent inspection. In Con- 
necticut we inspect every ship once every fifteen days. A lot of people say 
it is not the states’ duty to maintain aircraft. That is not our point; it is 
the psychology of having the operators know there is a regular, frequent 
inspection. 

That is the attitude we take on those things. I do not feel there is time 
in this conference to talk about and explain the situation and the way things 
are working in Connecticut, but I think our records do indicate somewhat 
the effectiveness of the work, in that in the eight years we have carried it 
on we have had only two fatal accidents under regulated flying. 

Mr. F. Harpine (North Dakota): I noticed in one of the papers here 
you referred to us as a “Railroad Commission.” That is our official title; 
however, most of our work is of a utility nature. 

I do not understand that we are so much interested in who does the 
work as the result from those that are doing the work. In North Dakota 
an act was passed giving the Railroad Commission the power to issue 
licenses and inspect ships, or in lieu thereof to adopt the federal require- 
ments. There was no appropriation made, therefore we took the Scotch 
way and adopted the rules of the federal government relative to pilots and 
aeroplanes. 

Now in utility regulations the Commissioner, it is true, hands down the 
decisions, but they base their decision on the testimony in the case and the 
expert advice of their employees of the Commission. I can see no reason a 
Commission with proper funds could not hire an expert in aviation, as well 
as it could hire a civil engineer or a statistician to go into the books and 
the property evaluation of utilities, and I think a state body that is now 
receiving pay from the state government might, with a little extra appro- 
priation, hire an efficient man to inspect, if necessary, or enforce the law. 
As I understand it, it is desirable that the rules and the requirements of the 
federal department be enforced, and that is what we are trying to do in 
North Dakota. 
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I notice a number of the remarks coming from gentlemen who are 
from states that have dense population. I was talking with one gentleman 
here today from Pennsylvania, a Mr. Taylor, and he told me the number 
of airports they had in Pennsylvania. We have perhaps twenty airports in 
a state that is two hundred miles one way and four hundred miles the other 
way. Our largest city is less than 30,000 population. Now it would be an 
imposition to the tax-payers of our state, and it would be impossible to get 
any legislation through the legislature, for an extra appropriation establish- 
ing a new department for this work, and I think that would be true of a 
number of western states, where the population is sparse. I wish, in making 
any resolutions, that that matter may be taken into consideration. 

Mr. J. D. Woop (Idaho): In connection with Mr. Vorys’ paper, I 
should like to state Idaho has a similar set-up to that recommended by Mr. 
Vorys, and we find it working very satisfactorily, even to the gasoline tax, 
which we use for the construction of state airways. We also have a license 
tax on the pay load, which goes for the same purpose, but we do not have a 
direct property tax on a plane operating within the state. 

I should just like to read a couple of lines from the preamble to the 
law setting up the Aviation Division of the Department of Public Works 
of the state: 

“The Commission is authorized to utilize existing facilities and agencies 
and he shall encourage companies, municipalities and private individuals in 
the establishment of airports. The Commission may designatd airways, 
routes, which after the proper survey, are found necessary to the promotion 
of air commerce. 

“The Commissioner is authorized to acquire properties necessary for the 
establishment of air navigation facilities by purchase, right of eminent 
domain, lease or donation, and is authorized to enter into agreements with 
other states with reference to the designation and establishment of inter- 
state airways.” 

The actual activities of the Division of Aeronautics are handled by an 
Airways Engineer, who works in conjunction with the State Highways 
Department. We have just completed our first intermediate landing field 
in connection with a federal aid highway project. I concur with Mr. Vorys’ 
remarks. 

CHAIRMAN NicuHots: I am glad to see some sentiment crystallizing, 
whether it is in favor of what Mr. Vorys propounds or whether it is not, 
for the simple reason that unless we have the discussions on the floor now, we 
are going to be confronted tomorrow afternoon with a great deal of discus- 
sion, which will drag out the session, and we will not be as able to obtain the 
sentiment of the conference. That is why I like to have the sentiment 
crystallize today as much as possible. 

I should like to ask Mr. Taylor of Pennsylvania for a few words. 

Mr. THomas G. Taytor (Pennsylvania): I believe it is important that 
states should be authorized to establish intermediate fields and airways. 
Pennsylvania, in January of 1930, had two interstate airways. In November 
of 1930 we will have four, and two completely equipped state airways. We 
have a State Engineer at the present time in charge of airway construction. 

I think the one feature of Mr. Vorys’ address that appealed to me most 
was the authority given to some body in the state to establish airways and 
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establish intermediate fields along airways. We have worked along that 
system in Pennsylvania. We gre now working with the Department of 
Commerce to furnish fields for the Department of Commerce. They light 
them and equip them. Our state airways system now consists of two air- 
ways. I believe by May or June of next year it will consist of six more. 

I am heartily in accord, I believe, with all of Mr. Vorys’ suggestions. 

CuairnMAN NicuHots: If there is no further discussion, we will stand 
adjourned. 

The Conference adjourned at five o'clock. 


WEDNESDAY MORNING SESSION 
August 20, 1930 


The meeting convened at ten o’clock, Major Reed Landis presiding. 

CHAIRMAN Lanois: Our presiding officer this morning is a neighbor 
of those of us who live in Illinois, and a very favored neighbor, Professor 
Carl Zollmann, a Professor in the School of Law at Marquette University, 
Milwaukee. 

He has been a very close student of problems involved in air legislation, 
and has written a book entitled “Law of the Air.” It gives me a great deal 
of pleasure to present to you your Chairman for this morning’s session, 
Professor Carl Zollmann. 

Professor Carl Zollmann took the Chair. 

CHAIRMAN ZOLLMANN: Some months ago I received a package, or 
rather a large letter, containing a uniform ticket to be used by aeronautical 
companies. I had been in Europe and traveled a good deal by air there, 
and had read the all-inclusive exemptions which European companies had 
put into their ticket. I had wondered at the time how these exemptions 
would work in America. I had more than doubts as to their workability. 

I therefore examined with great interest the envelope and its contents, 
and found that it was very modest in its exemptions and very statesmanlike 
in the way it was being put, so I was at the time very much interested in it, 
and this morning, when I met the General Counsel who had been instru- 
mental in getting up this uniform ticket, I was more than delighted, and I 
am quite sure all of you will be delighted to be able not only to meet him, 
but to hear him, and therefore, it gives me great pleasure at this time to 
introduce to you Mr. Howard Wikoff, who will address you on the ques- 
tion, “Uniform Rules for Air Passenger Liability.” Mr. Wikoff. (Ap- 
plause.) 











UNIFORM RULES FOR AIR PASSENGER 
LIABILITY 


Howarp WIKoFF* 


Mr. Chairman, Ladies and Gentlemen: When I returned from 
the West Coast last Thursday I was told that I would have to 
deliver a paper. Well, there are papers—and papers, so I decided 
that I would not try to sit down and write out a paper, but I would 
simply take the uniform air ticket, so-called, that has been formu- 
lated and that is now used quite universally either in whole or in 
part among the greater number of large companies in the United 
States, and show you the reason for the ticket and why the present 
ticket, as it is being used, was made up, and what we think of it 
at the present time. 

I can best give you the idea of this ticket by taking the various 
clauses seriatim, but before doing so let me give you a little of the 
history which prompted the formation of this ticket contract. The 
American Air Transport Association called a meeting of the Traffic 
Managers. Most of the Traffic Managers of the larger companies 
were present. They decided that it was necessary that the whole 
industry should more or less work on a uniform basis in so far as 
traffic was concerned, because if they did not they were not going to 
be able to effect the economies in operation, they were not going 
to be able to sell air travel to the public, unless they had this uni- 
form method. 

A committee was appointed, consisting of J. W. Brennan, of 
the Transcontinental Air Transport, R. A. Bishop, of the Universal 
Air Lines, Col. L. H. Brittin, of the Northwest Airways, Winsor 
Williams, Manager of the American Air Transport Association, 
and I acted as Counsel for the committee. 

We first obtained from all of the air lines all of their tickets. 
I wish you could have seen them. One company had sixteen or 
seventeen different tickets, and each time they would print up a 
new ticket they would add or subtract something from the contract. 
We had in that particular instance one-way tickets with one con- 
tract, round trip tickets with another contract. Some companies 
attempted to limit their liability by methods of charging a certain 
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rate with a maximum liability, and double that rate for another 
maximum liability, which was higher. Some companies said they 
were not liable under any conditions, whether there was negligence 
on the part of the companies, their agents or employees, or in any 
event. 

Practically every company had a clause in its contract which 
provided that the passenger agreed with the company that the com- 
pany was a private carrier, although all companies were advertising 
to carry passengers over a scheduled route at fixed times, with li- 
censed planes and licensed pilots, for a fixed fare. 

For some reason this private carrier bugaboo seemed to stick 
with the carriers. We could not get it out of their heads that they 
were not private carriers, and that they could as such limit their 
liability or waive it completely. Some of the carriers went so far 
as to say that if the ticket contract with the waiver of liability had 
been signed and a crash had occurred, and they were subsequently 
sued for loss of life or bodily damages or personal injuries, that the 
mere fact of the signing of that contract would act as a general 
release, and they would be absolved from all damages. 

Luckily, the executives of the companies kept on paying their 
liability insurance, and we found out from time to time, as some 
of these very deplorable accidents happened, that none of these 
companies wanted to fight the matter out in the courts, but there 
was the general run of the old army game of passing the buck 
right over to the insurance companies, and the insurance companies 
were collecting such large premiums that they could well afford to 
come down and make the best settlement possible with the injured 
persons or the personal re,resentatives. 

Another thing that prompted the formation of the ticket was 
the fact that it was practically impossible to have interline tickets 
sold. For instance, a person leaving Los Angeles, coming to Chicago 
and continuing on to Detroit, would have to buy different tickets 
along the line. He could not buy one ticket with various coupons 
attached which would allow him to go the whole limit of the journey 
and pay the fare at one time. That was another reason for the 
ticket. 

The main reason, in my opinion, for the ticket was that if 
each company were using the same ticket, the same contract, that 
every other company was using, and they were sued in a juris- 
diction, and it was carried up to the court of last resort in that state 
and adjudication was had upon the clauses of that ticket, that that 
would be a very simple matter then to take that decision and carry 
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it into other courts. If the contract was wrong, it could then be 
changed. If it were right, it made it much stronger for the operat- 
ing companies. 

The ticket, as it was submitted to the members of the American 
Air Transport Association and also to leading lawyers throughout 
the United States, not only those engaged in the study and research 
of air law, but railroad counsel and utility counsel and executives 
of railroads and transportation bodies, is as follows: (I think I 
will read you the whole ticket, and then take up the clauses and 
reasons for them). 


“ONE: (1) That said ticket represents a revocable license and that the 
company or companies represented herein may, with sufficient cause to it or 
them, decline to carry me, and in that event the sole responsibility of the 
company or companies shall be to refund to me, through regular channels, 
the price paid by me for said ticket; (2) that if I am accepted as a pas- 
senger, I voluntarily assume the ordinary risks of air transportation and 
stipulate that the company or companies represented herein shall not be 
responsible save for its or their own neglect of duty; (3) that after the 
commencement of the flight, I may be landed and discharged in such manner 
and in such place or places as the pilot, in his sole discretion, shall see fit, 
and in that event the only responsibility of the company or companies named 
herein shall be to refund to me such proportion of the price paid by me for 
this ticket as the distance between the place of landing and the place of 
destination bears to the whole length of the flight for which this ticket has 
been issued. 

“TWO: (4) That this ticket is non-transterable and if presented for 
passage by any person other than myself may be taken up and cancelled with- 
out refund. (5) The presentation of this ticket and the use of it by any 
person other than myself shall be considered a fraud and trespass upon the 
company or companies. 

“THREE: (6) I further agree that the company or companies repre- 
sented herein shall not be liable for any loss or claim arising out of delay 
or failure, for any reason, with or without advance notice, of aircraft to 
depart from any point or arrive at any point according to any schedule, 
agreement, statement or otherwise, nor for any loss or damage or injury to 
any person or property, arising out of such condition or otherwise, except 
negligence upon the part of the company or companies represented herein. 

“FOUR: (7) The air transport company is not responsible beyond its 
own lines and in selling this ticket and checking baggage thereon for trans- 
portation beyond its own lines, this company acts as agent for the other 
transportation agency or agencies. (8) The liability of the air company 
for loss or damage to baggage and/or personal property is limited to the 
amount of $100.00, unless a higher valuation be declared and an additional 
charge paid therefor.” 


In addition to that, on the back of the ticket we had the fol- 
lowing conditions: 
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“1. Reservation must be made and space assigned before ticket is good 
for passage. 

“2. Ticket must be used on date shown on face of ticket. 

“3. Baggage. Thirty pounds will be carried free on each full fare 
ticket. Baggage carried in excess of the 30 pounds free limit, but not ex- 
ceeding a total of 50 pounds, will be charged for such excess at the rate of 
one-half of one per cent of the air passenger fare, per pound, with a mini- 
mum charge of twenty-five cents per pound. Baggage weighing in excess 
of 50 pounds will be carried only by special arrangement made in advance. 

“4, This ticket is sold subject to tariff regulations and rules covering 
transportation of passengers and baggage of individual carriers.” 


Taking up the ticket and the various clauses seriatim, the first 
clause is, 

“That said ticket represents a revocable license and that the company or 
companies represented herein may, with sufficient cause to it or them, de- 
cline to carry me, and in that event the sole responsibility of the company 
or companies shall be to refund to me, through regular channels, the price 
paid by me for said ticket.” 


This clause was deemed necessary because of the changing 
weather conditions and the possibility of an unexpected overload of 
mail on the lines which carried combined mail and passenger traffic. 

The clause was further supposed to give protection to the 
company in case prospective passengers presented themselves for 
transportation and their presence in the plane might have been 
obnoxious. In connection with that we have had several cases at 
the Municipal Airport where people who had been more or less 
imbibing in the “flowing bowl” appeared, and their presence on 
the plane was not deemed quite what the rest of the passengers 
might like, so they were given their money back. 

The next says, 


“That if I am accepted as a passenger, I voluntarily assume the ordinary 
risks of air transportation and stipulate that the company or companies 
represented herein shall not be responsible save for its or their own neglect 
of duty.” 


I wanted to put “except” in there, and the traffic men said 
it sounded too legal, so they said put “save,” and I said all right. 

That clause has created among the counsel of the air companies 
quite a bit of furor. As a matter of fact, you can leave it out, 
but we had such a time in getting the various air companies to con- 
sider the contract, and to consider the uniform contract, that we had 
to hold some sort of bait out and straddle the fence. In my 
opinion, the clause does not need to be in there at all. In the first 
place, from a liability standpoint, if it is an act of God clearly 
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the company is not liable. If it is an inevitable accident, you are 
not going to get any liability there. If you have an accident from 
an intervening cause, for instance, like one that happened in Cali- 
fornia, where an aviator who had been imbibing too freely the 
night before he started diving over an airport and dove into the pilot 
cabin of a plane below him, there is no liability there, inasmuch 
as they had done everything that it was possible to do to keep out 
of his way. 

However, if there is any negligence on the part of the com- 
pany or companies, there is no doubt but what they are liable, if 
they have not taken the highest degree of care in the inspection 
of their planes, if they have not done everything that they can to 
obtain weather reports, if their equipment is not so good as they 
can possibly use under the circumstances, and by that I do not 
mean it is up to them to buy a new plane every month, but that 
the same is inspected and competent mechanics have gone over it 
and pronounced it fit; that the pilots are licensed as transport pilots, 
and that everything has been done that could be done, that an 
ordinary, well-thinking and prudent man could do under the cir- 
cumstances if he were going up in that plane himself, and still there 
is an accident, it might be caused from latent defects and it might 
be caused from some other intervening cause, then you may have 
negligence and you may not. 

You gentlemen who have been around crashes know the great 
difficulty that is to be found in proving why the plane crashed. In 
my opinion, you have to prove negligence if you are going to hold 
the air companies. They are not insurers, and as Dr. McNair 
said in one of his past addresses, if you are going to hold them 
as insurers, they are not in the true sense of the word insurers 
because an insurer pays in any event, whether there is negligence, 
contributory negligence or not. 

In this case they would pay only in the case of negligence, so 
I think the clause could be entirely wiped out of the contract. The 
ordinary risks of air transportation simply mean the whole aero- 
nautical law is a direct violation of a natural law, namely, gravita- 
tion, and you are going to have one working against the other, and 
you are sure that gravitation is going to come through in the long 
run, so it just depends on where you are going to sit down if you 
find yourself in a bad way. 

The third clause in the paragraph says, 


“that after the commencement of the flight, I may be landed and discharged 
in such manner and in such place or places as the pilot, in his sole discre- 
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tion, shall see fit, and in that event the only responsibility of the company 
or companies named herein shall be to refund to me such proportion of the 
price paid by me for this ticket as the distance between the place of landing 
and the place of destination bears to the whole length of the flight for which 
this ticket has been issued.” 


Circumstances have come up time after time which rendered it 
imperative to put something of that sort in. If a pilot started out 
and ran into a series of storms, making it dangerous, on account 
of low ceiling, poor visibility or heavy head winds, to continue, 
it is up to that pilot to protect his passengers. If he sits down 
out in a corn field or some other place outside of the beaten track, 
the argument was used by a number of people, “Well, he can 
put them out there, and they can starve to death and they can’t 
get in. How about the people flying to California? If he puts 
them out in the desert, he can land out there, and he has to make 
no attempt to get in.” 

My only answer to that was that that pilot likes to sleep and 
eat and have water as well as the passengers, and he is going 
to do everything in his power to get those passengers along, and 
himself along with them. 

The main thing that we wanted to provide for was that if 
half of the distance was flown by air, and a forced landing was 
necessitated by reason of weather conditions or latent defects in 
the plane, or something of that sort, that that pilot could then put 
those people on the railroad or busses or automobiles and send them 
on, and give them the proportionate refund. At the same time, 
the companies would not be liable for having accepted these people 
as passengers and not putting them at their destination at the time 
advertised in their tariff. 

The practical working of that clause has been very satisfactory 
with all of the air companies. 

Clause 4, Paragraph Two, says, 

“That this ticket is non-transferable and if presented for passage by any 
person other than myself may be taken up and cancelled without refund.” 

That is on the basis that every ticket had to be signed. In 
order to have a good and valid contract, you had to sign the ticket. 

The next clause says, 

“The presentation of this ticket and the use of it by any person other than 
myself shall be considered a fraud and trespass upon the company or 
companies.” 

I think that whole thing can come out of the present ticket, 
for this reason, that what the traffic men and the executives of the 
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air companies want at the present time is people riding their planes, 
and if John Jones buys a ticket and hands it over to Bill Smith, 
Bill Smith should be able to get on and ride just as if he were 
John Jones, because what they want is to fill the seats, and they want 
revenue. 

They figured at the time, also, that if the ticket were stolen 
there would be some protection for the person who had previously 
purchased it. 

Paragraph Three, 

“I further agree that the company or companies represented herein shall 
not be liable for any loss or claim arising out of delay or failure, for any 
reason, with or without advance notice, of aircraft to depart from any point 
or arrive at any point according to any schedule, agreement, statement or 
otherwise, nor for any loss or damage or injury to any person or property, 
arising out of such condition or otherwise, except negligence upon the part 
of the company or companies represented herein.” 

That clause would have to be considered in relation to the 
previous clauses. In formulating that clause, we took into con- 
sideration the celebrated case of the Railroad Company v. Lockwood, 
84 U. S. 357, which is one of the leading cases on contract limita- 
tions by a common carrier as to liability, not only as to a carrier of 
goods but of passengers. Public policy will be a great determining 
factor on the final determination by appellate tribunals on the ques- 
tion of limitation of liability in aviation law. If a contract of car- 
riage is unfair and against public policy, it might not be allowed 
in evidence in the trial court and it certainly could not be sustained 
in any supreme court. Any attempt to limit liability of the carrier 
where it is caused by the carrier’s negligence or misfeasance is 
certainly against public policy and it was the opinion of the com- 
mittee that it would be held as against public policy and in all 
probability that you would not be able to get your contract in 
evidence. 

We made no attempt in this contract to force the public to 
admit that the carriers were private carriers, because this same 
Lockwood case states that it is not what you say you are, but in 
reality what you are, that governs the whole situation. 


In Paragraph Four of the ticket, 


“The air transport company is not responsible beyond its own lines and in 
selling this ticket and checking baggage thereon for transportation beyond 
its own lines, this company acts as agent for the other transportation agency 


or agencies.” 
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As a matter of fact, that is practically what is done by the 
railroads at the present time. However, if you have three con- 
necting lines and an accident happens at the end of the journey 
on the third line, and you have a joint ticket, you can go back and 
sue in the jurisdiction of the original line, bringing them in as 
party defendants, and your interline agreements, which are now in 
operation with some companies, would compel the company who 
was operating at the time of the accident, on which the passenger 
was traveling, to come in and defend itself and pay any damages 
that might be given in the verdict. It is simply following the gen- 
eral rule of common carriers that that was put in. 


The next clause, 
“The liability of the air company for loss or damage to baggage and/or 


personal property is limited to the amount of $100.00, unless a higher valua- 
tion be declared and an additional charge paid therefor.” 


The only question that arises in the clause is the value of 
the baggage, and because of the fact that all railroads have a uni- 
form baggage rate of $100.00, and if you want additional insurance 
you pay for it, we decided to put that in. 

I know of one case where additional charges were collected 


because a person declared his baggage. That case happened in 
California, and I have not made any inquiry for the last six months 
on it, but up to that time there was only one case where additional 
charges had been collected. 

This ticket is supposed to be read and signed by the passenger. 
As a matter of fact, at the present tme, I doubt if more than twenty 
per cent of the tickets that are sold in the United States are signed 
by the passengers. They are supposed to sign them at the time 
they buy them and pay their money, but they do not. When they 
get on the plane and the ticket is collected, they are not signed 
there. They simply go up in the air without them. 

I cannot see where it makes any difference. It is certainly 
a drawback from the standpoint of selling air transportation to 
the public, because of the fact that the public does not want to be 
bothered. They want to buy a ticket, step into a plane and hand it 
over. 

They would like to know what their liability is. We would 
like to be able to tell them. We have not been able to as yet, so 
if we would take this ticket at the present time we could delete 
at least fifty per cent of the clauses and I think it would justify 
the work that we have put on it, and it would fill the bill as ade- 
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quately as the great number of tickets that were in use at the time 
we started on the uniform ticket. 

In checking up with the American Air Transport Association, 
I found that several of the companies are using the ticket contract 
as I have given ii to you today; a large number of the companies 
are using the ticket contract with some additions, and I know of 
none that have used it with any subtractions. They always put 
some more clauses in. They do not feel they have enough there 
for protection. 

On next Friday we are having a meeting of the American Air 
Transport Association, Traffic Division, in which the interline agree- 
ments among the various companies are going to be taken up and 
thrashed out, and in all probability, within the next few months 
the interline agreements will become universal, and the tickets will 
be made uniform or as nearly uniform as they can be made, sub- 
ject to the objection of the various Counsel for the various com- 
panies. 

As I say, there is so much that we have gone into on the ques- 
tion of air liability, liability of the passenger in the air, that we have 
tried to get away from it, we have tried to simplify it, and we have 
tried to make it a common-sense, workable contract, and if we can 
cut it in half, and then cut it in half again, we will feel that it will 
at least justify the work that we have put in and will assist in the 
sale of air traffic to the general public, putting them up in the air. 
(Applause. ) 


CHAIRMAN ZOLLMANN: Perhaps we will do best if we defer discussion 
of the valuable paper just heard until after the other papers have been read. 

The next speaker on the program was to have addressed you yesterday 
afternoon. However, he was unable to be present then, but what you lost 
yesterday afternoon you gain this morning. Mr. Cuthell was Chairman of 
the Committee of the American Bar Association on Air Law while that 
committee still covered both radio and aeronautics. When the division of 
the committee occurred two years ago, he remained as Chairman of the 
Aeronautical Committee, and is such Chairman today. In addition, he is 
Counsel of the Transcontinental Air Transport Company, General Counsel, 
Curtiss-Wright Company, and the organizer of the National Air Transport 
Company. In view of his numerous connections with air transportation and 
air traffic in general, he is in a position to give us a very valuable paper. 
Therefore it gives me great pleasure to introduce the Honorable Chester W. 
Cuthell, who will address you on “The Scope of State Aeronautical Legis- 
lation.” Mr. Cuthell. (Applause.) 





























THE SCOPE OF STATE AERONAUTICAL 
LEGISLATION 


Cuester W. CuTHELL* 


Mr. Chairman, Ladies and Gentlemen: It is a great pleasure 
to address you on such a sweeping title as “The Scope of State 
Aeronautical Legislation,” and I understand that I am also requested 
to deal with the address which was scheduled for my partner, Mr. 
Hotchkiss, on “How Shall State Aeronautical Legislation be En- 
forced?” I suspect the fine Italian hand of Mr. Landis in the selec- 
tion of these titles. 

Well, you have just heard the list of my so-called activities. 
I see this thing, of course, perhaps from the wrong angle to lay 
down any fundamental principles. It is my job to be up against 
these problems every day as a matter of my practice. I always 
find that the man that has to deal with the facts gets a view that 
might be considered distorted by those who have no such limitations 
to their imaginations. This is particularly true with a subject like 
the enactment of state legislation affecting such a new thing as 
the control of aeronautics. 

Let me see if I can amplify that statement so that you will 
not think I am captious, or possessed, perhaps, of a mean disposi- 
tion. What is it that the states ought to do? What is the problem? 
How big is it? Is it something that should be done? Is it some- 
thing that should be done now? 

Well, by and large, relating to the other activities in our great 
country, aircraft is a trifle. Last year the figures show that we 
built in the United States perhaps five thousand aeroplanes. Some 
people figure it up as six thousand. I am very sure that the prag- 
matists in the companies are certain now that not more than 3,500 
or 4,000 were actually purchased and paid for. I am very sure this 
year the number will not rise over 2,500. Contrast that, if you 
will, with the five million automobiles that are produced in the 
United States. I am not saying we ought to have legislation or 
regulation, or lack of it, in direct proportion to those figures, but 
it does give you an idea of the size of the problem. It is not yet 
an industry or a business, and transportation is a business, not an 
industry, that shrieks for regulation. 
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My general thought on the whole subject is to let the parade 
go by for a while, not to attempt to reverse the proper order of en- 
actment of laws, proper in a democracy. I agree entirely with Mr. 
Whitlock in that thought-provoking article of his in the Atlantic 
Monthly, that there is a big difference between a statute and a law. 
The law of the land is something everybody agrees should be the 
way things are done. If you do not have the support of the people 
it is not a law at all, it is just one of those things written on the 
books. 

He points out the great law-givers of all time—Moses, Solon, 
Lycurgus. He says that they did not invent the laws, they did not 
conceive them and emit them and tell the people, “Boys and girls, 
this is the way you will have to live.” They found out what the 
law was first, and then, with facility and commendable brevity, 
such as in the Ten Commandments, they stated what they found 
the law to be. ! . 44 

That is the problem before all of the state legislatures now, 
before groups such as this, and before the American Bar Associa- 
tion—shall we attempt to create statutes and laws, or shall we wait 
until there is a consensus of opinion, public opinion, developed, and 
then state it? 

Of course, there are some portions on which we might say 
we can split the problem, some things like licensing. We ought 
to be able to sit down and write up licensing laws, but when you 
get into the larger realm of how high up does a man’s property ex- 
tend, I do not think any legislating, any fiat, any definition that your 
building can go up so high and stop, and you have no property rights 
in space beyond that, is going to hold water under our constitution. 
We do not want it either plus or minus as I see it. I think we have 
to let a lot of time go by before we can deal with that thing. 

I just listened to the last end of the address about the uniform 
ticket. If you travel on the Transcontinental Air Transport planes, 
you will find in bold type on the face of the ticket, “Not a com- 
mon carrier,” and the contract is signed by the passenger. I ad- 
mit the tickets are collected from the passengers after the plane 
leaves the ground, and when there is an accident the tickets vanish 
as well as the passengers, but we try to correct that. 

I have to do that, from the practical point of view. I am not 
going to concede that we are common carriers and subject to all 
of the liabilities of common carriers unless and until we get some 
of the very great advantages that go with being a common carrier. 
That is fair, it seems to me. The railroads are common carriers, 
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and they have great liabilities imposed upon them for the safety 
of the passengers and freight, but they have the right of condemn- 
ing your property if they need it, and if you take New Jersey as 
an example, the sole opinion of the Board of Directors of the Erie 
Railroad can take anybody’s property, and they merely have to pay 
for it. 

No one has risen yet to suggest that the air transport com- 
panies be given the right, for instance, of condemning a portion of 
this lake front here, which would be very convenient for our opera- 
tions, and using that for an airport for the City of Chicago. We 
haven’t that yet. I think we want to go very slowly about using 
phrases and words, and assuming all the liabilities that go with 
those words. It would be a very foolish thing for us to do. 

Of course, in all new things dealing with our ancient profession 
we always have to realize that we are dealing with judges, sometimes 
with legislators, whose minds are rather static. They have been 
brought up to learn a great volume of things called “The Law.” 
They are very loath to change. Every new thing that comes they 
try to harmonize with their old concepts. I do not know how many 
books have been written about the old idea of cujus est solum. 
Some old fellow five or six hundred years ago wrote that on an 
old case—the man that owns the ground owns up to the sky. 

We are confronted with that. We have been confronted with 
it. It took us five years to get an act passed through Congress be- 
cause the legislators, worried by the old-time lawyers (some of 
them my predecessors in the American Bar Association job), ter- 
rified them with the idea that property was inviolate and nobody 
could fly through the air space without committing a trespass. We 
are still up against that problem in many places. We are going 
to continue to be up against that until there is some recognition 
of the fact that aviation is here to stay, and that the old ideas 
have to be shaded down; there must be exceptions made; we have 
to be given a place in the sun. 

But I do not want to see any state legislature come along, and 
just because there has been a decision in Ohio about five hundred 
feet being the property right, and nobody can fly below that, come 
in with some sweeping state law that one hundred feet, or fifty 
feet, or one thousand feet, is the limit. I do not want to see any 
state legislature do that. 

I do not want to see any state legislature come in and christen 
us “common carriers.” I will state, for the benefit of the American 
Air Transport Association, that the judges in two cases this year 
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have given charges to the juries that the Curtiss-Wright Flying 
Service, doing more flying every month than all of the transport 
companies put together, is not a common carrier. This is a new 
thing. Nobody is compelled to fly. There are alternative methods 
of doing it. It might very well be that the court of final conjecture, 
as one of the old friends of the American Bar Association used 
to call the Supreme Court, would say it was a joint venture, that 
there was an assumption of risk, going along the lines, perhaps, of 
the school of thought that wanted us to adopt the admiralty idea. 

Those things are all to be determined. I do not think that 
a group such as this can attempt to deal with that type of problem 
at the present time, and I do not believe there is in existence now 
any group of men that you can turn to who are capable of draw- 
ing a uniform code. I know we have been struggling with that. 
I have lots of subjects to be covered. We are going to discuss 
them during the next few days. It simply is not the time to do it. 

There are, however, some things that the state might very 
well do. It ought to take a real hold of this problem of purely intra- 
state flying, and that again is a very large portion of flying. You 
cannot get exact figures, but you must be on your guard all the 
time about calling all flying interstate. It isn’t. These transport 
lines, of course, are prominent. We hope they are going to be 
successful, but at the present time they do not do any more than 
fifteen per cent, I am sure, of all the flying that is done. The great 
mileage, the great number of passengers carried, is done in purely 
intrastate work, and the federal government has to reach out a very 
long arm to reach those men. 

The states have not yet any effective control of that flying. My 
thoughts on that are these, that there should be passed in each of 
the states (most have already done so), a licensing act that would 
reach those people who are devoting their attention entirely to the in- 
trastate flying. I see no objection to either of the forms that have been 
under discussion. I personally have favored having a state license 
provided for even though there was a federal license also provided 
for, to be sure of reaching the type of flyer who causes many of the 
accidents. That is the boy in the hay lot with an old crate, never 
going over a county line, let alone a state line. There is nothing 
interstate in his commerce whatever, yet a great many accidents 
happen to him. 

I should like to provide for that particular contingency so the 
states could stop that sort of thing. It would be a good thing if 
the states all got their minds on passing one or the other of those 
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forms. I know Mrs. Willebrandt strongly favors one form, where 
the states will make it a state crime to fly without a federal license, 
even though the movement is entirely intrastate. I do not think 
that is so good as the other idea, but nevertheless it is one or the 
other that should be passed and is sure to be found sound by the 
courts by and by. 

That again is just a statute. What we really want is for the 
states to come in and really do something about that statute, and 
see that they are not content with merely licensing the pilot and the 
plane. What happens is, the plane gets a certificate that it is air- © 
worthy, and it is turned loose. A year later there is an accident to 
it. Most of the accidents are happening in licensed planes now. 

The same is true of the pilot. He qualifies, passes his tests, 
and takes too many people up in his plane. I think at major air- 
ports we are going to come to state or municipal traffic “cops.” I do 
not agree that that should be done from Washington. I think it 
would be too difficult a problem of administration. That is the main 
job for the states to do. It would be just as foolish to have your 
traffic problem on the streets here regulated by federally appointed 
policemen. I think that analogy is fairly fair. 

The next thing the states can do is to help this growing busi- 
ness by passing enabling legislation for the acquisition of airports. 
A good many have it. A good many are rather hazy. It is all right 
for the cities to do it, but most times we find the airport ought to 
be outside of the city, and that creates some difficulties. Many 
of the states, however, have in the last year or so, gone forward 
and passed the necessary legislation. That is a fine activity for the 
state, and the forward looking states are going to benefit enormously 
in the measure that they provide proper airports close to the large 
cities, so the speed gained in flying will not be lost in the taxicab 
coming from the airport. 

To do that means giving rather sweeping authority, a bond 
to the municipality to get the airport proposition under way. Some- 
times you find state legislatures are not particularly keen about pro- 
ceeding with it. I think states all ought to have that statute on their 
books. 

In going further on that, we have been considering whether the 
states ought not grant the power of zoning the neighborhood of the 
airport. You can say very easily that it is entirely sound to zone 
the neighborhood of an airport, strictly a public utility, and owned by 
a municipality or state. I am sure that would be sound legislation, 
because we have done it with high buildings, but when you go 
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further and zone the neighborhood of a private airport, I think 
you are going to dangerous ground at the present time. That, of 
course, is going to be very important, that there may be no question 
whatever of encumbering the neighborhood of an airport. 

The subject of passenger liability—what is the liability of the 
aircraft-owning company to the passenger who is injured or killed 
in flight? You can cover that somewhat by ticket; I am not so sure 
that it is going to be possible to cover it entirely. I do not think 
we ought to go to the full limit of saying we are common carriers. 
We might have to straddle it and provide for compulsory insurance, 
that before a transport company could go into the business at all 
it would have to file the necessary bond with the state so as to rec- 
ompense at least the injured parties. That needs a lot of study 
before we would dare suggest uniform legislation, and those of 
us who have to work for a living will find it is very difficult to get 
the time to put the thought required on these problems. 

Again, as I have said in many another place, we have to look 
to the law schools, and the professors who are in the quiet atmos- 
phere, the delightful surroundings such as these, for the time and 
the energy and the thought to evolve proper statutes along lines 
such as that. We find it in many branches of the law now, that the 
bar is turning to the professor in the law schools for working out 
that type of thing. 

Mr. Knotts has suggested that I also make Mr. Hotchkiss’ 
speech about “How Shall State Aeronautical Legislation be En- 
forced?” That is easy. I think, on the subject of enforcement, it 
is of vital concern that we should not encumber our books with 
a lot of statutes that are only casually enforced. That is the diffi- 
culty of operating entirely from Washington. For the most part 
the things that ought to be watched in flying are just the same 
things that ought to be watched with merry-go-rounds, amusement 
things with an element of danger. You have to have somebody 
near them to see that they are properly inspected, like the elevator 
inspection in these big buildings. 

There I think the state should have very qualified men regularly 
engaged in inspection. I think the time will come before very long, 
in the major airports, where they will have particular concern about 
overloading of aircraft. Many of the major accidents have oc- 
curred because of overloading. I think it has to be enforced by 
state officials for the most part, this purely sight-seeing traffic. 

I do not think there is any need of the states trying to regulate 
or enforce the laws in respect to the lines like the Transcontinental 
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or any of the large lines going out from Chicago to the south, the 
Aviation Corporation lines, or the United, because they are all re- 
sponsible companies and in their own interests they adopt standards 
of safety far above the minimum provided in the statute. The 
need for enforcement, before we can save lives, is right on the 
flying fields, to see that there is no overloading, to see that it is a 
proper plane with proper motor and everything else, so they have 
at least an even chance. 

Coming back to my own speech, I have spoken about zoning. 
The subject of passenger liability we have on the list. It might 
be possible, after a few more of the courts have functioned, to 
say what the liability is, what it should be, and that should be stated 
in the ticket. I am not prepared now to state what the liability is. 
I do not know, and I have tried to get a case where res ipsa is clearly 
indicated, and have it settled. As a general proposition, the judges 
on one side go off on an attempted proof of negligence. In one 
case this year we had an admission that it was a good plane and a 
fine pilot. They attempted to apply res ipsa and the judge would not 
let them do it, because they had introduced some proof of negli- 
gence. 

We think there ought to be some of the old language about the 
jurisdiction of crimes. That is merely for the sake of completeness. 
It satisfies the lawyers’ minds. I have never had any doubt that 
if I killed a man with a plane and I landed in Indiana that I could 
be tried in Illinois. However, laws often state the obvious; in fact, 
they are the best laws. 

Generally speaking, then, I am in favor of the states functioning 
where they have not already functioned to adopt either one form 
or the other of this licensing law. I would like to see them move 
in sharply to take hold of the big airports, put traffic officers there, 
see to it that the planes are constantly kept in good condition. I 
am making that suggestion; I am doing no more than making the 
suggestion that we have traffic cops for the air, but their work 
would be largely on the ground. 

I would like to see them all pass laws helping in the establish- 
ment of airports, and in that connection I think they might deal 
with the zoning proposition. Of course, states normally function 
by appointing a commission, and the commission tends to perpetuate 
itself. Once they do that they begin to try to do larger and ever 
larger things for aviation. That is what we have found in New 
York, anyway. They appointed a temporary commission there, 
and it has been doing splendid work. As they get into the prob- 
lem, they see there is a need for lights, weather service and the other 
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things that ought to be done. They do not get statutes on it, but 
they do set necessary machines in motion so they get that assistance. 

I am not suggesting every state have an Aviation Commission. 
Many cannot afford it; many do not need it. That will be about 
what will happen as they get into the problem. Every state will 
have to have somebody thinking over the problems of its own state 
aviation, and once they begin to think about it, they will begin to 
see they need airports, lights, weather service, and that they need 
constant inspection to see that the planes and the pilots are con- 
stantly in good condition. 

I do not know, of course, how many wires I have cut in this 
talk, because I have not had the pleasure of being here before, 
but those are the ideas I want to leave with you, that it is not a 
burning problem at the moment. We are a small business. We do 
not need very much more regulation than we have. We do not 
want to see any more of the old maxims applied to our new prob- 
lems. We want to let the show go on for a few more years before 
we do very many more things. 

I would like to see the states confine their activities to the 
licensing, the watching of the development of the business, co- 
operating with the business, all to the end that we may have a truly 
national system of passenger transportation. (Applause.) 


CHAIRMAN ZOLLMANN: I am sure we have all been very much de- 
lighted to hear the very practical and at the same time philosophical discourse 
of Mr. Cuthell, giving us the viewpoint as it exists from the vantage 
point of the industry itself. 

There is one other paper that was scheduled to be read this morning— 

Lieut. Howarp Knorts (Illinois): I have a problem to place before 
this conference with reference to that paper, and in doing so I want this body 
to feel as we felt in trying to get together this group, that it is your conference 
and not ours. We merely tried to do the work. 

We had an acceptance from Mr. Lee to give the paper on “Flying 
Schools and State Legislation,” but what has happened to Mr. Lee I do 
not know, but we have a memo communication from him, a letter, that 
Mr. A. G. Kintzmanri would be here to give this paper. What has 
happened to Mr. Kintzmann I do not know, but I find, by messenger or 
act of God, Mr. Lee’s paper in my hands. It has been here only a few 
minutes. 

In glancing over it, I find it, certainly, on short perusal, to be very 
splendid. The conference ought to have it. I ask your suggestion as to 
how to obtain it. 

CHAIRMAN ZOLLMANN: How would it be to have Mr. Knotts read it? 

Lieut. Knotts: Mr. Chairman, I had no idea, to use Mr. Vorys’ ex- 
pression, that the wheat would be so winnowed and you would get only 
the chaff, and I hope you will bear with me, as my perusal has been 
very brief. (Applause.) 


























FLYING SCHOOLS AND STATE LEGISLATION 


T. LEE, Jr.* 


“Learn to fly” is a slogan which has been ringing in the ears 
of young Americans ever since Lindbergh flew to Paris. Un- 
questionably the urge to get into the air and to be a commercial 
pilot or to fly for recreation is today the ambition of a great num- 
ber of young men and women. 

However, a note of warning should be sounded. The demand 
in the commercial field today is not for more pilots but better pilots, 
and those who fly for pleasure should know the “why” of flying 
as well as the “how” of it. Consequently, those vitally interested 
in the sound development of aviation should be in thorough accord 
with the recent action of the Department of Commerce in tightening 
up the regulations governing flying schools. Gone are the days 
when flyers were self-taught or when, with a few hours of instruc- 
tion in good or indifferent equipment, they took to the air to learn 
flying by the trial and error method. 

The importance of proper regulation of flying schools is em- 
phasized by Department of Commerce figures on accidents. For 
example, out of 153 fatal accidents, 31 (or 20 per cent) occurred 
during student instruction. Analysis of 390 airplane accidents 
produced the following enlightening information: 


76 involved pilots with less than 50 hours’ time 


21 “between 50-100 hours 
17 “ “ “ “ 100-150 “ 
20 ab “ “ “ 150-200 “ 
13 “ “ “ “ 200-250 “ 


Further examination revealed that approximately twelve per cent of 
the accidents were due to pilot’s error in judgment, 29 per cent to 
poor technic, traceable to inadequate training, a total of 55 per cent 
of all accidents were chargeable to some class of pilot’s error. 

The above figures were for 1928, which was before the Depart- 
ment of Commerce promulgated certain corrective measures, fol- 
lowing an investigation which showed: First, lack of experienced 
instructors; Second, unairworthy training planes, and, Third, eco- 
nomic pressure by unscrupulous competition on the meritorius 
schools. Under this last heading came schools which adjusted their 
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cost to the ability of the student to pay rather than establishing 
an adequate standard of instruction and charging a fair price for it. 

Thereupon, the Department of Commerce, which has played 
such a prominent and helpful part in development of commercial 
aviation, interested itself in corrective legislation. Congress passed 
an amendment to the air commerce bill of 1926 authorizing the 
Secretary of Commerce to provide for the examination and rating 
of civilian schools giving instruction in flying, as to the adequacy 
of the course of instruction, as to the suitability and airworthiness 
of the equipment, and as to the competency of the instructors. 


Regulations were promulgated and put into effect as rapidly 
as possible making possible the rating and approval or disapproval 
of flying schools as to: (a) Suitability of equipment; (b) Adequacy 
of the course of instruction; (c) Competency of the instructors. 

Clarence M. Young, Director of Aeronautics, Department of 
Commerce, who has demonstrated that it is the federal policy to 
improve flying schools and flight training, expects these regulations 
to result in accomplishment of the following: 


1. Better and more uniform flight instruction. 

2. Greater safety in the operation of aircraft and fewer accidents, due 
to pilots having had more instruction and a more varied experience before 
entering the industry. 

3. Increased stabilization of the industry by providing a definite, satis- 
factory source of pilots. 

4. Stabilization of the schools themselves by encouraging them to give 
a more complete course under the privileges granted to approved schools. 

5. Assurance to the public of satisfactory approved facilities for obtain- 
ing flight training. 

The federal regulations of flying schools set a standard for 
suitability of equipment, minimum size of field for safe flying 
instruction and facilities to maintain airplanes in an airworthy con- 
dition. The regulations stipulate the number of students that can 
be enrolled for each plane available for flying purposes. They 
deal with ground school instruction and provision is made for time 
limits of the course to assure a regularity of procedure of instruc- 
tion. The minimum curricula requirements are set up for both fly- 
ing school and ground school courses. " 

Schools must maintain individual records of each student, show- 
ing the progress, and schools must submit an outline of all courses 
to the Department of Commerce for its approval. Schools are re- 
quired to maintain a standard of instruction sufficiently high to in- 
sure that nine out of ten graduates who apply for license satisfac- 
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torily pass the Department’s tests. The federal regulations make 
provision for the licensing of flying and ground instructors. 

The Department of Commerce policy is toward a standard 
which will insure approved schools with competent instructors, 
proper and adequate equipment and proper flying and ground school 
courses. 

The above subject matter has been gone into in detail to show 
definitely that the regulation of flying schools is now in intelligent, 
forceful hands and that it is to the interests of aviation as well 
as the states themselves not to complicate federal supervision with 
duplicating state supervisory bodies and legislation. 

At the time the States Rights Doctrine was formulated not a 
single statesman could have conceived of the airplane, nor of the 
many ramifications of the industry which have accrued from this 
newborn aid to commercial and social intercourse. 

The airplane is a highly mobile unit. In the northeastern sec- 
tion, for instance, an airplane can cross the boundaries of eight 
states in six hours. The Department of Commerce has fixed definite 
requirements for transportation companies as to equipment which 
can be used and established flying rules. Thus effective regulation 
for intra-state commercial airplanes can be applied if different states 
merely make state legislation conform to the federal act if and when 
such state legislation is needed. Certain states which have pro- 
gressed fartHest in aeronautics have recognized the value of adopting 
the Department of Commerce regulations in toto. 

In view of the effectiveness of federal supervision of trans- 
port activities, it is natural to draw a parallel between regulation of 
commercial flying and the supervision of flying schools. The omis- 
sion of civilian flying schools from federal regulation was corrected 
by Congressional Act in 1929, thus relieving the states of the ne- 
cessity of passing regulatory legislation to overcome lack of this 
particular legislation in the original air commerce act. For the states 
to duplicate the work of the federal supervisory units or to set 
up a separate system of inspection and supervision would require 
additional taxation, additional commissions or boards, and additional 
employees. 

It must be conceded that the Department of Commerce has 
secured excellent personnel for school inspectors. The states, even 
by levying additional taxes to pay for a duplicating supervision of 
flying schools, would not get a better type of inspectors. Conse- 
quently, the industry or the public could not expect an improvement 
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in educational standards or in efficiency accruing from additional 
state supervision. 

Definite, uniform standards insuring adequate flight training 
and protection of the public, under such regulations, can be obtained 
by adhering to the standards of the Department of Commerce as 
laid down in its Air Commerce regulations. (Applause.) 


CHAIRMAN ZOLLMANN: That finishes the lectures for this morning. 

I want to announce now that for this afternoon there will be only 
one paper delivered, namely, the paper of Mr. Lloyd, on “Legal and Other 
Problems Confronting Aviation Insurance Underwriters.” The great bulk 
of the afternoon, therefore, will be devoted to the discussion of the resolu- 
tions, the formal resolutions which are to be passed by this assemblage. 

I think the best thing now is to throw the subject of the three papers 
open to a general discussion, and I hope there will be a vigorous one. 

Lieut. Knotts: If I may be forgiven for doing this immediately after 
reading that paper, there has been one problem troubling me directly in 
connection with aeronautics. Chicago, in this vicinity, seems to be beset 
with a certain type of air school, some where no school exists, some where 
they set up the machinery and simply operate a confidence game, although 
you could not make a charge stick in court on that, and in view of Mr. 
Lee’s paper and in view of the references to the Department of Commerce, 
I am wondering if Mr. Kintz feels the policy of the Department is that 
it would like any state help on the question of the regulation of flying 
schools. I am not trying to impose on you in asking that question, Mr. 


Kintz. 

Mr E. Kintz (Department of Commerce): The school situation at 
the present time is more or less critical. We have found by the imposition 
of more or less strict and stringent regulations that we to some extent 
handicapped the approved schools. The approved schools found the so- 
called “gyp” operators were opening up alongside of them and were 
getting the money from prospective students that should go to the approved 
schools. 

I think the situation has been corrected to a great extent at the 
present time so that the approved schools now are beginning to capitalize 
on the fact of being approved. I think the states should be a little reluctant 
at this time to enact any legislation affecting schools; I think the situation 
can be handled by contact with the Better Business Bureaus of the particular 
Cities involved, or, if they are advertising interstate, and you will send 
in the evidence to us, or newspaper clippings of their so-called propaganda, 
we have found the Federal Trade Commission will be glad to take action 
on that kind of advertising. I think it can be handled at the present time 
through your Better Business Bureaus or your local Chamber of Commerce, 
rather than by legislation. I would recommend that no legislation be en- 
acted in the immediate future affecting schools. 

Lieut. Knotrs: Mr. Kintz, I put one more question to you, and this 
concerns a specific example. I flew in here the other day in a Fokker 
Super-Universal on the Universal Lines. We had already lost most of 
our flying speed, and were about to come on the runway. A training plane 
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setting there began to turn over very rapidly. The man beside it grabbed 
one wing and held it down; it made wider and wider circles on the ground, 
and by skill which I do not understand, having been a pilot, the man got 
our transport plane enough out of the way so the circling, moving plane 
on the ground did not hit us. 

I made an investigation, and found it was a plane sold under the scheme 
of selling Great Lakes training. I understood the instruction they were 
giving was excellent; I understood the pilot was all right. It happened 
to be his first solo and he lost his stick in landing. He had gone out 
to crank it up by himself, his throttle was opened in some way, and he 
did a stout job in holding the thing down at all. 

Are your regulations such that you could keep good schools, competent 
schools that meet your requirements, off of airports in which interstate 
operations occur like that? 

Mr. Kintz> TD think the regulations provide, Mr, Knotts, that the 
airport must be adequate for the instruction, and also provide a minimum 
size of field, and I have forgotten off-hand whether they provide not 
more than so many planes shall be used in so many acres. 

Mr. J. D. Suttivan (New York): One plane for every ten acres. 

Mr. Kintz: So it does cover that situation, and I do not think any 
schools have been approved where the flying field has been operated in 
conjunction with interstate operations. I am not sure about that, but 
I do not think it is the policy to approve a school itself when the field for 
instruction is operated in conjunction with interstate operations. 

We have not any authority to prevent the operations of a_ school 
on an interstate-operated field, but we have the authority to withhold the 
approval of that school. 

Lieut. Knotts: That is what I had in mind. They do seriously inter- 
fere with commerce. 

Mr. Kintz: That is more or less of an inspection problem, but I think 
it is the policy of the Department not to approve a school where the field 
is operated jointly, so there is danger of interference by students. 

Major Reep Lanois (Illinois): In connection with the school opera- 
tion at the Municipal Airport, Mr. Knotts, there is one hangar on that 
airport which was built several years ago and whose lease does not con- 
tain a provision which is in all of the later leases, making it impossible 
for the operator in that hangar to run a school. We are having some 
difficulties in enforcing our lease provisions, because the instruction work 
is given around a corner, in an individual sort of way, but there are no 
regular schools operating from the Chicago Municipal Airport today. 

Being a municipal airport, it is difficult to keep student and private 
pilots, and limited commercial pilots, and even young transport pilots, 
all of whom have far more time than I have, from flying on and off it. 
We are hopeful that sooner or later we will be able to devise an airport 
system in Cook County which will provide facilities for everybody. 

If I might ask a question of Mr. Cuthell—Mr. Cuthell, on the question 
of states encouraging airport construction, we have had several papers 
which have brought that up, and there has been a suggestion made that 
the states should work out a plan similar to the federal aid used in road 
building. 
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I wonder what the attitude of the industry is toward that sort of 
thing, an industry with millions of dollars in private capital invested in 
airways, with which the public airports will be directly in competition. 
That may be embarrassing. 

Mr. CHESTER W. CUTHELL: Yes, it would bother us a lot to have the 
cities move in and put up a good airport alongside of ours, our private 
airports. That does not make any difference, though. All of these tracts 
of land are right next to the big cities. We think we will get the 
business anyway if we put our money into a big airport near a big city, 
because we can charge admission fees, parking fees and everything else 
that the municipal airport can not charge, but there may be now only a few 
dozen large airports privately owned, or possibly a few hundred. I am 
looking forward to another twenty-five years when there will be thousands 
of airports. Because we have bought some of them to begin with does 
not interfere with the general problem. It is a state job, and it ought not 
go back to Washington. 

That is the whole trouble with our state legislatures and all of our 
Chambers of Commerce; they all have the idea there is a group of very 
wise people in Washington who can do things better than they can be done 
at home. Here you have a fine example of it, with this school business 
I will tell you, Mr. Knotts, that the federal government can not do anything 
about that fellow running around the field. The school approval certificate 
is purely permissive. What is there of interstate commerce in the conduct 
of a school? You might say the man is in danger of running into a plane 
engaged in interstate commerce, but that is pretty far-fetched. 

Of course, when Senator Bingham urged the passage of the regulations 
relating to schools, he knew what he was doing. It is a fine thing to 
have the particular group indicate the proper qualifications of a school, 
and this paper you have heard indicates that, but when it comes to stopping 
the fellow who will not comply, there is not any direct power to do it, 
because it is an intrastate operation. 

Now I do think the states can reach that type of man if they provide 
that no one can fly without either the state or federal license, and let 
the state go after that man. I do not think the federal government can 
do it. 

You have the same thing exactly with all the regulations enacted 
under the airport rating by the Department. An airport does not have to 
go to Washington; it is purely permissive. We hope they will go, but 
very few do. That is valuable, but you can not lean on the Department of 
Commerce and say they are at fault if they do not provide the proper 
regulations for local airports and if they do not stop the improper school. 
They just have not the power to do it at the present time. 

Again, you can not let George do all of these things. The job of stop- 
ping that type of dangerous work is right on the state and on the 
municipality, and they ought to move in on that part of the job right 
away. 

Mayor Lanpis: One more question, sir. The construction of airports, 
enforcement of these regulations and the rest of the work which seems to 
be agreed is logically state work will require money. The problem of getting 
money these days, after the leadership we have had in economy in Wash- 
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ington, is rather difficult, even in a wealthy state like Illinois, and I am 
wondering what the industry’s attitude is toward taxation on the industry, 
some such as a gasoline tax, for instance, the return from which would be 
spent exclusively in connection with airports. 


Mr. CurHELL: All the gas tax you could get would not pay for more 
than a few acres of land near a big city. So far as putting through a federal 
aid scheme is concerned, as the automobile men did with the Good Roads 
Movement, where they get a subsidy of $75,000,000 a year from the United 
States government, I entertain no hope whatever of getting such legislation 
as that through. 

I think the states and cities that want airports have to go out and 
raise their own money and put their own airports there. I do not think 
it is right for Chicago or St. Louis, for instance, to come to Washington 
and say, “Here, you are regulating it all; suppose you pay us half the 
bill for the new airport out here.” That is ridiculous. We would be 
having airports built all over the deserts and everywhere else, and that is 
an unsound thing. 

I will go further than that. I think it is unsound to lean on the federal 
government for the construction of fifty per cent of the roads. If I am 
wrong in that, I may be wrong in the other. I think any city that really 
has some vision behind its administration will find the way to get the 
money to buy the necessary vacant lots in the neighborhood, or there is 
always some swamp land that is wasted or a slum that needs to be wiped 
out, or a slaughter house district that can be taken over and improved. That 
can be done, and it can be done locally. 

Mr. T. H. Kennepy (California): There is a question raised in my 
mind by Mr. Wikoff in his paper on tickets this morning. I noticed some 
time ago that the Boeing System has introduced a system of dual tickets. 
I do not know whether that is still in effect or not, charging one rate for 
one assumed liability and another rate for another class of liability. We 
are fortunate in having Mr. Allen, one of the attorneys for the Boeing 
System, with us, and I should like to ask him whether that system is still 
in effect, and what the theory underlying it is. 

Mr. W. ALLEN (Washington): That system is now being employed, 
Mr. Kennedy, by the Boeing System. As Mr. Wikoff told you this morning, 
he did not feel he was accomplishing anything by the provision in the 
ticket that the passenger assumed the ordinary risks of flying. We do 
feel that there is a chance that the court will uphold that limitation. 

The system we follow is this: We provide that there are two classes of 
tickets, a Class A and a Class B ticket. One class provided that the liability 
of the air transportation company is limited to $25,000. We carry insurance 
tq that amount. The other ticket, for which we charge a higher fee, 
has no limitation at all. 

Now I believe such a limitation has been upheld in the State of New 
York as applied to another type of carrier, and has also been upheld in 
England. Mr. Edmunds (I think I can give you that part of the article), 
John K. Edmunds, wrote an article on that subject in Journal of Air Law, 
321, in which he cited the provision that we use, and he thought there 
was a chance of the courts’ upholding it. We feel it is a reasonable limita- 
tion. 
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We have not adopted the ticket that Mr. Wikoff has recommended 
because we felt the provision he uses adds nothing to the common law 
as it now stands. We feel there is a chance of the courts’ upholding the 
limitation we have adopted, and we are taking a chance on it. 

Mr. Georce B. LoGaN (Missouri): Is it not true that the New York 
decision was based on the New York statute which permits a railroad com- 
pany to exempt itself from liability by reason of defective equipment, defects 
inherent in their nature, roadbeds, rails, engines, couplings and things of 
that sort, and that is the only state in which you will find a decision of 
that type? 

Mr. Atten: I think so. On the other hand, I believe you come from 
a state which imposes an even higher standard of care upon a carrier 
than any of the other states. The state of Missouri looks at a carrier 
in a very bad light. 

Our attitude upon the subject is simply that here we have a new 
industry. It is facing a very hard problem, carrying, for instance, fifteen 
passengers in a transport plane, and when a passenger is killed our ex- 
perience has been we never face a suit for less than $100,000. When you 
have a problem like that it seems to me, at least from a practical standpoint, 
that a reasonable limitation upon the amount of liability would be looked 
upon with favor by a court. I do not say you could limit your liability to 
$10,000 or $15,000, but when you do as we have done, place the limitation 
at $25,000 upon your liability which we cover by insurance, in view of 
the state of the industry as it now is, I think a court would look with favor 
upon it; probably reasoning by analogy from the old rules on common 
carriers, particularly as applied to railroad transportation, it would not be 
upheld, but I think it is worth taking a chance on. 

Mr. Howarp Wixkorr: At the time the committee had that point up 
there were several tickets that were submitted—Colonial submitted some 
tickets; I have them in the folder, which have A, B, and C coupons, On 
ticket A you pay the regular fare, and the maximum liability, we will say, 
is $15,000. B is double fare another ticket, with a maximum liability of 
$25,000. C is another, with, we will say, triple fare, and the maximum 
liability is $30,000. 

There were no tickets submitted at that time like Mr. Allen says 
they are using at the present time. The matter was not only discussed in 
the committee, but with all of the Traffic Managers, and at that time it 
was their opinion that it would be a detriment to the sale of air transporta- 
tion, and it was not put in from a legal standpoint, but because of the 
Traffic Managers’ saying, “We want to sell the tickets with the least sales 
resistance possible.” 

It was my opinion at that time, that after collecting the triple fare 
and putting a maximum liability on that, your contract would not hold 
water, but if you will use it as the Boeing Company are doing, I do not 
doubt, and it is my opinion, that their ticket is perfectly legal, if they make 
no maximum on the top. I think that is perfectly logical, but where you 
charge triple fare and then put a maximum liability there, I do not think 
any court will sustain it, because you might prove damages or personal 
injuries that would run over $100,000; but the main reason we did not do 
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it was on account of the Traffic Managers’ saying, “Don’t give us sales 
resistance.” 

Mr. Kintz: I should like to bring to the attention of the conference a 
statement in connection with Mr. Cuthell’s statement on schools. 

Mr. Cuthell is correct in stating the Department can not compel the 
rating of a flying school, but there has been a decided advantage, both to 
the schools and to the public at large, from being able to advertise that 
they were an approved school of the Department of Commerce. It has 
been a decided advantage to the public, because before the passage of the 
Bingham amendment, boys and parents wrote in to us requesting informa- 
tion on a particular school. 

Due to the fact that we had no authority to investigate schools we were 
unable to advise what school to attend at all, or whether a school was fit 
to attend. Under the rating regulations we have been able to establish 
uniform school instruction; consequently when a prospective applicant 
for flying instruction writes in to the Department we are able to state 
whether the school has been approved, and the applicant is assured of 
competent, uniform instruction, and students will be able to get their 
money’s worth. 

The Federal Trade Commission has taken action against certain flying 
schools because of their improper advertising, and I think has been able 
to prosecute some of them under these provisions, so it has been a decided 
advantage both to the school and the public at large. 

Mr. CuTHELL: I applaud everything the Department of Commerce has 
done. I think it is a fine job. So long as you have live men like MacCracken, 
Young and Mr. Kintz there, everything is going to be perfectly lovely, but 
you have to assume bad administration, too. Uniformity is fine, so long 
as it is good and sound. Uniformity bad and oppressive is very bad indeed, 
and it takes many years to get over the effects of it. 

Of course, the business generally, as we look forward to it, does not 
take the school matter very seriously, because we think we are improving 
the product so rapidly at the present time that before long there will be 
no more schools, and the training will all be done by the manufacturers. 

It is a fine thing to have a place where you can get the consensus of 
opinion of what is a proper flying course at the present time, and that is the 
job that has been done splendidly by the Department of Commerce. I would 
not have them cease and desist for anything in the world, Mr. Kintz, but I 
point out the fact that they can not stop, at the present time, these cut-rate 
things. There is nothing illegal about doing a job in a cheaper way than 
the people who think they know all about it, and many times the best 
pilots have come out of the so-called “jitney” schools. You never can 
tell. 


I never had the pleasure of meeting Mr. Allen before, but I see he is 
advising the Boeing line, one of the finest in the world, and I see he has 
the same doubt about whether we have to get aboard the common carrier 
idea as I have, and I think the thing he has put in his tickets is a very 
sensible one, a limitation with different grades of rates. It is something 
we are all terrified about. It is not a question of not being willing to 
play the game, but when you see actions coming at you at the rate of 
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$500,000 to $1,000,000 for a single accident, we will not be in business unless 
we can cover it all by insurance. 

We are taking the gamble. We are not common carriers at the present 
time. We are not going to submit to regulation of our rates, and I hope no 
state tries to do that. Let us get into existence first, before you try to 
regulate rates. We want to charge what the traffic will bear. We want 
to establish the services that are actually demanded. 

Now, of course, at the Air Transport Association, with the Traffic 
Managers present, they are the salesmen. The Sales Department of any 
industry or business wants the price reduced, because it simplifies their 
problem. They do not want to annoy anybody by having them sign things; 
of course not, but it is absolutely necessary, in my judgment, at the present 
stage of development of air transportation. The passengers must be made 
to understand they are not getting the same degree of financial protection 
when they get aboard an aeroplane that they get when they get aboard a 
railroad train. The two things are different. 

A passenger knows, he must know, the state of the law with respect 
to air transportation companies’ liability is not yet settled, and there is only 
one way to do it, and that is to tell him so, and have him sign the ticket. 

Mr. RussEtt Witcox (Wisconsin): Do you think that binds his per- 
sonal representatives in case of death? 

Mr. CuTHELL: So far as we have been able to find out it does. 

Mr. Witcox: Do you not think in all this discussion we are rather 
stepping beside the point and making it difficult to find out what the law 
is, by some saying we are not common carriers and some saying we are 
but we do not want to be? Last year at the Mid-West States Conference 
Mr. Logan and Mrs. Willebrandt had quite an interesting discussion on the 
common-carrier subject. If we could decide whether the carriers are com- 
mon carriers it would be quite simple to decide what the liability is. 

Mr. CuTHELL: I do not know how to decide it. I think we have to 
have the thing drawn up in an interested court, with a fine, clean mind, and 
have that law developed. I do not think we can go into it by stating we are 
or are not in a statute. I think the statute should follow the considerations 
by the court rather than try to lead it. I do not think we can organize 
this business at the present time and conduct it if we have a great liability 
imposed by the statute that we are common carriers, and that we are liable 
as railroads are. 

Mr. Wnricox: Are you going to induce the public to feel they are safe 
in traveling if the transportation companies insist on stepping aside and 
saying, “We are not common carriers”? 

Mr. CuTHELL: I think that is the fact; Mr. Allen has covered it well. 
The passenger knows when he signs the ticket that that is the liability 
of the particular company. In many states we have limitations of liability 
for death on a very moderate basis, say, $10,000, and no matter how you 
are killed, it is $10,000. You have that now, so you can not get uniformity 
even on that proposition. 

Mr. JoHN Vorys (Ohio): On this question that has just been dis- 
cussed, to all of us who go around chanting a regular gospel of safety 
and the reliability of modern air transportation it comes as a distinct damper 
every time we see a ticket with all of these ominous disclaimers of liability 
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and reliability, not only as to accidents, but as to ever getting one anywhere. 
In so far as the ticket is declaratory of what the general situation is, the 
ticket adds nothing to the legal situation, but certainly detracts from the 
sales situation and from the development of. the entire industry, not, possibly, 
as a legal matter, not as a matter for an aeronaut or not as a matter for 
an Air Law Conference, but as a matter of public confidence, which surely, 
if the industry does not decide for itself, will be decided for it by legislation. 

Would it not be possible to give the kind of ticket that carries out 
in some way the selling talk that has accompanied the passenger up to 
the time he receives this ominous document and reads it over, and, if he 
has any sense and any fear, decides that he is going to travel some other 
way ? 

I have wondered whether the development that we have had of Work- 
men’s Compensation, a development that we have discussed in most places 
and have not adopted, of liability in automobile cases, could not be applied 
from the outset in this industry, taking the angle and attitude of attempting 
to solve the problem instead of the traditional attitude of any carrier, of 
fighting to the last ditch in every possible way any attempt to hang any 
liability on him. 

For instance, as a matter of law, without any statutory enactment, 
whether it would not be possible to have a ticket which would give your 
passenger an alternative. You would, on the one hand, insure him; the 
company would assume liability within certain limits for any accident. You 
could then go to the public and say, “You are not only safe, but we insure 
your safety. If you have an accident occur to you, you do not have a 
lawsuit as to whose fault it was, or how it happened. If you are hurt 
you are paid (within certain limits)”, which would be possible to be carried 
by insurance, since your insurance coverage is based on limits already. I do 
not think that would change the rates substantially. 

On the other hand, the passenger would have the alternative, under 
that ticket, of not accepting the contract, but of suing under a common- 
law liability, as set forth in the ticket, for unlimited damages in case he 
recovered, but he would have the duty of recovering. 

I feel confident that would be a proper legal sort of document, to give 
him such alternative, and would be perfectly simple. The reservations on 
the ticket would have to do with the safety of the thing and the reliability 
and liability of the company, instead of the ominous series of disclaimers, 
and as a practical matter, would that not be accepted by those who are 
injured, that is, the sure money, although in smaller amounts, rather 
than a gamble on the larger amount? 

If that can not be done merely by contract, would not the solution Mis- 
souri has taken, going along the lines of Workmen’s Compensation, in which 
you would charge the industry, possibly from the beginning, and possibly 
with the cooperation of the industry in working the problem out, and 
therefore making the best bargain possible, with an absolute carrier, but 
with a limitation in there as to amounts, some sort of scale limitation as 
to amount, so you do not have always present the castastrophe element 
which can wipe out the largest companies, and could wipe out most of the 
insurance companies if catastrophes happened as are perfectly possible to 
happen with high-priced people getting themselves killed, be a sound solu- 
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tion? I wonder whether it is helpful to have the leaders in the industry 
taking the traditional attitude of the now common carriers, or whether 
it is not certainly better from the sales standpoint, and the sales standpoint 
is determining the life of this industry, to meet this problem, to have a legal 
liability that will be somewhat in accord with the sales talks, and to have 
a little liability, I think, that would be limited so that a catastrophe could 
not wipe out the company, as would be possible at the present time. 

Mr. CuTHELL: The first suggestion was that we include in the fare 
automatic insurance for the passenger, that is, when he bought his ticket he 
knew he was going to get something. We tried that, and were stopped by 
the Insurance Commissions of various states. They said we were in the 
insurance business. We had a $5,000 policy for everybody included in 
the fare, and we did not require, when we paid the $5,000, a release of any 
other legal liability. 

Specifically, in the Mount Taylor accident, all the people killed there 
accepted that $5,000 and we did not ask them for a general release, but 
that ended the situation. That was an unusual group of people. We have 
had to stop that. We are not permitted by the insurance departments to 
do that. Now we have, all of us, I think, insurance against what we call 
the public liability. We all carry that, and that generally runs $20,000 per 
passenger, with a limit of $200,000 in any one plane-load of people. That is 
all carried now, but then we come right back to our difficulty—what is the 
legal liability? We do not know, and until we do know, we can not assume 
what the salesman would like to have us assume, that this is a wide-open 
liability for any amount the juries might seek to impose. 

The difficulty is on proof. An accident happens over a desert country. 
There are no eye-witnesses, as frequently happens, or some farm hand sees 
a plane come down. Nobody knows what has happened. It might have 
been negligence, even with the finest plane and the finest pilot, on the part 
of the pilot or a defect in the plane. Who is liable? 

I have tried to get the question of res ipsa to determine it, but we have 
not had it determined. We are going into session this afternoon once again 
on the matter of compulsory insurance, but we have to watch it carefully. 
That will be construed as a scheme to eliminate the small companies, 
because they will not be able to put up the large bonds required. There are 
political sides to this thing also. We are not assuming the attitude that 
we are not going to compensate within the limits of our financial powers 
anybody hurt due to our fault. In an ordinary negligence accident, the 
burden is on the plaintiff all the time. We do not want to have the burden 
shifted to us, with no witnesses at all that we were entirely free of 
negligence. 

It is a very difficult question. We are struggling with that, and we have 
some hope of getting a real settlement. Our difficulties are increased because 
of the insurance business in our country. We have an insurance business 
in our country, but when we come to a suit we find we are dealing with 
twenty-four different British companies. The American company, I think, 
has one-twenty-fifth interest in the outcome of the case. All of this 
insurance is reinsured in the world market, which is largely the English 
market, so we can not deal only with the American insurance companies to 
work it out. 
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It may be, as the business grows, that there will be, will have to be, 
a state or federal insurance fund, I do not know, whereby the transport 
companies will have to give adequate assurance to the state or federal 
officials of financial responsibilities to discharge a definite obligation in 
respect to the life of every single passenger we take on. 

We are not up to that point yet, and I say with that degree of lack 
of general understanding, lack of meeting of minds of the decent and the 
best people in the business and everybody else, that we will be very foolish 
indeed to urge in any group a uniform state legislation. We would be jump- 
ing far ahead of the present development as to how to conduct these 
operations. We have in all of these companies the uniform desire to see 
to it that whenever an accident happens, where there is any suggestion of 
negligence on our part, a quick settlement (disregarding the insurance 
companies, and recovering from them if we can), is made. 

The shipping people went through all of this before. It is nothing new. 
Shipping without insurance is a gamble, and with insurance it is a regular 
business, and we shall find the same thing with air transportation. 

CHAIRMAN ZOLLMANN: The time is drawing short. There are two more 
members of the assembly who have asked to be recognized, and we shall 
have to be content to hear them and then adjourn the meeting. 

Mr. Georce B. Locan (Missouri): At the risk of the bad taste in- 
volved in disagreeing with my boss, the Chairman of the American Bar 
Association Committee, I agree with Mr. Vorys that it is a bad thing for 
the aviation business to have the advertising department and the sales de- 
partment bring a passenger in, a prospective passenger, and have him con- 
fronted with the document prepared by the legal department, which, if 
he reads it, scares him out of the plane, and which, if he does not read 
it, raises a brand new question. It is a contract, prepared by the company, 
which he has to sign willy-nilly, and if the company is a common carrier 
the chances of that contract being introduced in evidence are remote, and 
the chances of it being upheld are more remote. 

Out of some experience in trying damage cases and in trying insurance 
cases, I have this comment to make on Mr. Allen’s arrangement. Your 
insurance rates are at present based on guesswork, and the guess is on the 
highest liability, the highest degree of care. Eventually the insurance rate 
is going to be on actual percentages of what the losses cost the company. 

Putting in a limitation of $25,000 and that contract being introduced 
in evidence in a case where the verdict ought to be from $5,000 to $7,500 
is inviting the jury to bring in a verdict of $25,000, and where that contract 
is attempted to be introduced in a case where the injuries probably justify 
a greater verdict, you will not get it in, and it would not be upheld, and 
from the standpoint of policy I believe the effort of the company to limit 
their liability, irrespective of consideration, whether for an extra fare or 
whether in lieu of life insurance (and, by the way, I think that is purely 
a contract also), in fact the aviation industry is working toward its own 
detriment. (Applause.) 

Mr. JoHN Epmunps (Illinois): At the expense of encroaching for 
just a minute on our lunch time, I feel maybe I ought to say something, 
since I am responsible for the article Mr. Allen referred to. The ticket of 
the Boeing Company, I think, beyond any queston would be legal in England, 
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under the Clarke v. West Ham case tried in the article referred to, but 
as Dr. McNair brought out, they are a little more liberal there in allowing 
the carrier to limit common-law liability. I think the ticket would also 
be upheld in the State of New York, under the Anderson v. Erie case, which 
allows them to limit liability by giving the passenger consideration, for 
instance, a reduced rate, but I do not think a limitation of liability would 
be upheld in the majority of states in this country. 

In California, Stephens v. Southern Pacific, 159 Cal., also cited in that 
article, the court said it did not make any difference what the consideration 
is, as long as the passenger pays some compensation for carriage the 
common-law liability can not be limited. I wrote the article on the as- 
sumption that the majority of the companies are common carriers. 

CHAIRMAN ZOLLMANN} There has been one request made by the 
Resolutions Committee, and that is, if anybody in the meeting has a pro- 
posed resolution, that he give it to someone at the desk, so it will reach 
the Resolutions Committee in due course. I hope if any of you has a 
resolution which you want to submit, that it will be delivered to the desk 
immediately after the gavel falls. 

The meeting is adjourned. 

The meeting adjourned at twelve-thirty o’clock. 


WEDNESDAY AFTERNOON SESSION 
August 20, 1930 


The meeting convened at two o’clock, Major Reed Landis presiding. 

CHAIRMAN Lanois: The Conference will please come to order. One of 
the most important questions in connection with the development of air 
transportation is, of course, the insurance subject. We have spent a lot 
of time and a lot of effort and a lot of thought on questions of liability 
and that sort of thing. Every company operates very carefully, scrutinizing 
its costs and methods of reducing them, endeavoring to provide greater induce- 
ments to the passengers and customers to use its services, and it all gets back 
in a very direct way to the insurance background. 

We are privileged this afternoon to have a paper read to us which 
has been prepared by Major G. L. Lloyd, who is a partner in Barber & 
Baldwin, Inc., New York, major underwriters of aviation insurance. Major 
Lloyd has had a very distinguished carrier in aviation, having served with 
the British Flying Corps throughout the war, and having achieved an 
outstanding personal record. He has, since that time, been in business in 
Europe and the United States, primarily connected with insurance, and in 
recent years entirely connected with insurance. This paper will be read 
for him, because he has very unhappily been called to Paris. He reached 
Paris today, rather than Chicago, and he is as sorry as we are that he had 
to go. 

His paper will be read by Mr. Paul Brown of Bowes & Company, the 
Chicago representatives of Barber & Baldwin. (Applause.) 























LEGAL AND OTHER PROBLEMS CONFRONT- 
ING AVIATION INSURANCE 
UNDERWRITERS 


G. L. Lioyp* 


The subject allotted to me to speak on at this Conference is 
“Legal and Other Problems Confronting Aviation Insurance Un- 
derwriters.” I may say at the outset that so far as legal prob- 
lems go, we have the assistance of such able and experienced law- 
yers—many of whom have already addressed you—that it is hardly 
necessary for me to dwell on our legal troubles. (The lawyers 
love them and are fully able to take care of them in not the cheap- 
est, perhaps, but the best way.) The other problems, however, those 
which face that small but dauntless band of aviation underwriters 
of whom I am an humble representative, are vast in their magni- 
tude and extremely costly to the Insurance Companies when they 
are not properly handled. Insurance Companies, however, are 
famed for being long-suffering and patient. They have nobly with- 
stood in the past the shocks and trials that attend the development 
of a new industry and their record in fostering the development of 
aviation is one they can regard with pride. 

Several centuries ago when valuable merchandise was lost in 
catastrophes at sea and something had to be done if sea-borne 
commerce as a trade was to be built up and not annihilated by 
disaster, a few old sea captains, talking things over in Lloyd’s 
Coffee House in London, hit upon a plan whereby each contributed 
a certain amount to a fund, which would be paid over to the next 
of them who lost a ship and would need some financial help to keep 
his business going. The plan worked and from that small beginning 
developed the marine insurance of today. 

Not long after the sailors had found a way to protect them- 
selves financially from the dangers of the sea, the ordinary house- 
holders and merchants, spurred on to take some action by con- 
flagrations, such as the Great Fire of London, began to contribute 
on the same sort of basis as the sailors were doing, to funds handled 
by Companies who could be trusted to have the money available if 
their property were destroyed by fire. 





*Major, M. C., A. F. C., Partner in Barber & Baldwin, Inc., New York. 
This paper was read by Mr. Paul Brown. 
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Later, at the beginning of the last century when railways first 
made their appearance and threatened with their dreadful speed 
to destroy human lives wholesale, the same principles which actuated 
the minds of men when marine insurance and fire insurance came 
into being, led to the formation of Companies who would pay for 
injuries or death occasioned in the serious accidents of those days. 

Nearly one hundred years later, the development of the auto- 
mobile extended the activities both of the Fire and the Accident, or 
Casualty Companies as they are called, so that people who made use 
of this gift of science to the transportation world, once again would 
be able to protect themselves against financial loss when fire or 
accident overtook them. 

And now the people who have inherited the traditions of those 
far-sighted men who, throughout the centuries had found a way to 
give financial protection to the merchant prince or the humble house- 
holder in case of fire or accident, are called upon to devise ways and 
means of doing the same thing for those progressive members of 
the community who invest capital in the development of air trans- 
port or who make use personally of that means of conveyance. 
It is to be hoped that the insurance men of today will be as success- 
ful as their predecessors in meeting their problems. 

When one pauses to consider all the possibilities of fire and 
accident which attend the housing or the operation of an airplane, 
the total cost of this in losses to the aviation industry in the course 
of a year and the possible amount of premium (i. e., the total of 
the fund), which can be built up by contributions from the in- 
dustry during the same period, one must admire the spirit actuating 
the numerous Insurance Companies who have opened up their re- 
sources so that this latest infant to enter the commercial world 
may have a helping hand to keep it on its feet during its early 
years. Incidentally, the function of the Insurance Companies is not 
only to dress and heal the wounds of the child when it falls but 
also to each it how to avoid stumbling so that the expense of medical 
attention will be kept at a minimum. The “handmaid of com- 
merce” often takes on the duties of nursemaid as well. 

I propose now to deal with some of the outstanding features 
in the risks covered by Insurance Companies which, at the present 
time, are giving them food for profound thought, and in those cases 
where legislation can assist to lighten the burden of the Insurance 
Companies without imposing a hardship either on the industry or 
the public, I will mention specifically what I would recommend 
should be done. 
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The peril of fire is familiar to all. From the time that matches 
are taken away from him as a small boy, the average man in the 
street has a full appreciation of the horrors of fire and knows 
a fair amount about how fires are caused, how they can spread 
and how they can dislocate the normal function of a household, a 
factory and even of a town. I would like to take such a man to 
a typical airport and show him the obvious dangers of fire in a 
service hangar as it exists today. He would see perhaps in one 
corner of the hangar, mechanics clambering about an engine, chang- 
ing plugs or examining leads, etc. In another corner there might be 
a machine with gas tanks being drained into a tray placed under- 
neath. The floor would be spotted with oil and grease, waste and 
oil rags would be lying about, and a strong odor of gasoline would 
probably be noticeable. My companion perhaps would be smoking 
and, for that matter, I might be myself, and no one would stop 
us although no doubt “No Smoking” signs would be posted about 
the place. It is conceivable that acetylene welding would be pro- 
ceeding either at a bench or on one of the machines needing some 
repair work. I think it is hardly necessary for me to elaborate on 
the underlying meaning of all this. 

In the fire insurance business, engineers employed by Insurance 
Companies have done a tremendous amount of good work in cutting 
down avoidable loss through fire. They inspect premises or go over 
plans before construction, make recommendations for lessening the 
chances of fire and add to this suggestions for minimizing the ex- 
tent of damage if a fire should occur. By means of improved 
building construction, the introduction of automatic sprinkler sys- 
tems and fire extinguishers, the separation of buildings to prevent 
the spread of fire, and in many other ways the Insurance Com- 
panies—through their engineers—have done remarkable work in 
reducing waste from fire loss and have saved the community, as a 
whole, fabulous sums of money. The organizations under whose 
control most of this work has been done, are the National Fire 
Protection Association and the National Board of Fire Under- 
writers, and for some time now their recommendations as to the 
improvement of the fire hazard in aviation have been available to 
the industry. I am afraid, however, that the advice—with a few 
notable exceptions—is not being heeded. Fire protection is fre- 
quently expensive and the construction of fireproof hangars, in- 
stallation of sprinkler systems, the provision of adequate fire ex- 
tinguishing equipment, etc., can often not be afforded by an operator, 
much as he may agree in principle with such things. The Insurance 
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Company, therefore, knowing that it will take time before the phys- 
ical features of these risks will be improved to the extent that is 
desirable, have to face the fact that insurance must be provided 
in the meantime, and they do provide it at a substantially higher 
rate. Unfortunately, the higher rate from their point of view is 
not good business as, in the first place, the rate is hardly high enough 
adequately to take care of the avoidable hazards that exist and 
secondly, a great many operators feel the insurance is too expensive 
and they do not take it. This has the effect of reducing premium 
volume and spread of risk and, what is more serious, it also has 
the tendency to force the best class of risk to do without insurance, 
on the grounds that the insurance is less needed in the case of the 
good risks particularly at the price that is asked for it. 

In addition to the physical imperfections that exist in the place 
where the aircraft is housed, there is the additional risk of fire in- 
herent in the machine itself. When starting an engine on a cold 
day, gas floods the chamber of the carbureter and the vapor spreads 
itself about the engine. In the event of a backfire or any exposed 
ignition wire, the risk of fire is obvious. Electrical wiring installed 
in a machine for night flying purposes or for radio transmission, 
or for other purposes, all adds to the fire risk. In addition, when 
the tanks of an airplane are being filled with gasoline or drained, 
there is always the possibility of static electricity being generated 
and causing an outbreak of fire. The recent conflagration in Chi- 
cago, where property valued at nearly $2,000,000 was destyoyed, 
was attributed to static electricity created by the flowing of gasoline 
from a tank which was being drained. 

As you will see, the hazard of fire is a serious one and the 
high cost of fire insurance will continue while losses occur as they 
are occurring at the present time. The Insurance Companies have 
gone a long way in suggesting remedies, but hardly sufficient notice 
has yet been taken of them. Unfortunately, a good operator is 
penalized, too, by the unsatisfactory condition that prevails at the 
present time, in that his machines have to be hangared in hangars 
belonging to other people and while he might be particularly care- 
ful to reduce the fire risk to a minimum in his own hangar, he is 
always exposed to the chance of a loss when he uses the facilities 
of a hangar owned by someone less careful. Owing to this feature, 
he personally cannot benefit to any great degree in his own insur- 
ance rate until others follow the good example he sets and losses 
as a whole are reduced. 
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There is another serious aspect of the fire risk which is very 
prominent in any discussion of insurance among underwriters or 
Insurance Companies at the present time, owing to the serious fire 
in Chicago referred to above. In this fire which involved two 
hangars, some 33 machines were destroyed, the total value of which 
was approximately $600,000. There are a great many large hangars 
throughout the country and they are frequently placed fairly close 
to each other, so that if one begins to burn, there is a strong pos- 
sibility of the others becoming involved in the fire as well. Owing 
to the intense heat developed in a hangar fire by fiercely burning 
gasoline and the dope covered fabric on the wings of aircraft, and 
owing as well to the danger of exploding gasoline tanks, it is im- 
possible to stop a hangar fire once it is fairly started; nor is it pos- 
sible to remove machines from the hangar in the limited time that 
exists. In view of the size of the hangars, the large values con- 
centrated in them and their vulnerability to fire, the possibility of 
large catastrophes is evident. We recommend, as far as we can, 
that hangars should be built in a series of small compartments, 
each sufficient in size to take one airplane and that fire walls should 
separate the different machines from each other, so that in the 
event of a fire occurring in one of the compartments, it would not 
spread to the others. We are told that this method—which has 
been adopted in several places and proved its success from the fire 
point of view—is inconvenient from the point of view of the opera- 
tor as his machines would be so scattered that mechanics could not 
easily move from one to the other. Further, it is a more expensive 
type of construction and is hardly warranted by the small difference 
in the fire premium which we can allow for the diminution in the 
catastrophe hazard. 

Perhaps the most frequent cause of claims against an Insur- 
ance Company is under that section of their policy where they 
insure damage to an aircraft arising out of flight. To cover this 
risk, a very high premium is charged and not only that, the policy- 
holder has to carry a substantial amount of each loss himself before 
the Insurance Company becomes liable. In spite of this, however, 
and in spite of the fact that no sane Underwriter would give the 
insurance unless he were satisfied that the skill and experience of 
the pilot and the uses to which the machine would be put, the 
territory over which it would be flown, etc., were all normal. The 
Insurance Companies today, I should say, are losing more money 
in providing this particular form of insurance than any other of 


the usual aircraft coverages. 
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To anyone not familiar with the risks of flying, this may seem 
understandable as it would seem to him that this would be the case 
if he observes the news of accidents reported daily in the news- 
papers and does not know of the many pilots who have flown for 
years without having damaged a machine in any way. At one 
time there seemed to be a number of such pilots, but judging from 
the claims experience during the past two years, I am beginning 
to doubt whether there are any at all today. For various reasons, 
accidents have happened and keep on happening which involve 
claims for damage to the aircraft. I do not mean by this that in- 
juries are sustained by the occupants of the machine or by anyone 
else. But from the point of view of the Insurance Companies who 
cover the risk of damage to the machine, the question of injuries 
does not affect their loss. They have to pay for the repair or re- 
placement of the machine in accordance with their obligations as 
set forth in the policy and today they know definitely that it is 
costing them far more money than they take in. If the present 
experience continues, it seem to me that this form of cover will be 
unprocurable except at rates and under underwriting conditions 
which would make it almost prohibitive from a practical point of 
view. 

In analyzing our losses in the hope of discovering how the 
position could be improved, we have merely reached the unsatisfy- 
ing conclusion that the accidents have happened while machines 
have been flown by pilots of long experience, with a reputation for 
carefulness, operating machines over good country for a perfectly 
legitimate and safe purpose, and the machines themselves have been 
of a construction and character that was normal in every respect. 
It seems, then, that if one were to take eight machines of the same 
value—each flown by pilots of adequate experience and skill, over 
good country, for the purpose of carrying passengers or some other 
such safe use, one can expect that in the course of twelve months’ 
steady operation, damage would be done to these machines equal 
to the value of one machine. This, put simply, is the experience 
of the Insurance Companies today. If costs of repair could be 
reduced, if the cost of transporting new and damaged parts were 
not so high, if salvage were worth more and if pilots could always 
be counted on to do the right thing in an emergency, the cost of 
this form of cover could be reduced, but under present conditions 
the Insurance Companies are losing money and, as far as I can 
see, are likely to continue doing so for some time to come. 
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We now come to a class of insurance which is rather different 
and rather more complex than the forms I have dealt with up to 
now. It is the indemnity which is provided to an aircraft operator 
against his liability at law to other people for injuries they may 
sustain through his negligence or for damage he may cause to 
property they own, for the same reason. Of all the various liabili- 
ties to which an operator exposes himself in the course of his 
business, perhaps the most serious is that which he has to passengers 
traveling in the aircraft he operates. You have had the benefit of 
hearing from distinguished lawyers on this subject and as to the 
extent of his obligations, and I do not propose to deal with the ques- 
tion of the degree of responsibility which rests on the shoulders 
of the various types of operator. I would, however, like to draw 
your attention to one or two aspects of this question which affect 
the cost of insurance and where I think statutory legislation could 
be of great benefit to the industry. It is well recognized among 
Casualty Insurance Companies that it costs more to injure an in- 
dividual in the United States than in any other country in the world. 
This is due primarily to the fact that the wealth of the individual 
in this country is greater than in any other. A workman, for ex- 
ample, who earns $35 or $40 per week, considers himself under- 
paid rather than otherwise, but the wages paid to an individual 
doing the same work in France, Germany or England, would be 
very much lower and probably for his remuneration he would work 
longer hours. In the event of injury causing partial or total dis- 
ablement, it is obvious that the workman in America would receive 
a higher verdict of damages here than elsewhere, and consequently 
the insurance rates for providing indemnity against this form of 
loss are proportionately higher here than elsewhere. So far as 
the humble workman is concerned, it would not be my suggestion 
that anything should be done to limit his rights to collect damages 
in the event of injury or death, but, taking the public as a whole 
and considering the experience of Casualty Companies in liability 
insurance generally and particularly in the case of automobile lia- 
bility, it would be a sad day for the aviation industry if the ex- 
horbitant verdicts for damages which are almost a matter of course 
in other industries, were to be permitted to creep into aviation. 
Many of these verdicts are beyond all reason and I could cite many 
instances from the records of Casualty Companies whch show that 
after an accident, injured individuals had set themselves up financi- 
ally for life as a result of the efforts of skillful lawyers, whose re- 
muneration for their services was, in most cases, a percentage of the 
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final award of damages. Some States have already met this situa- 
tion by stipulating a maximum sum per individual for which an 
aircraft operator is liable. In Germany, I believe, such a limit has 
been fixed and I understand some other European countries pro- 
pose to follow suit. It would be a great benefit to the aviation 
industry and also it would cause no hardship to members of the 
public if a law were passed in every State fixing the maximum 
liability of an aircraft operator to each passenger at, say, $10,000. 

The indeterminate state of the law regarding the degree of re- 
sponsibility of an operator to passengers not carried for hire, or 
carried for hire for charter trips, or carried for hire on a regularly 
scheduled passenger line operation brings an element of great un- 
certainty into the rating of this class of insurance. There are 
many lawsuits pending at the present time where passengers or 
their dependents are suing an airline operator for damages arising 
out of injury or death sustained in an airplane accident. In these 
suits, I believe, a great injustice will be done to the aviation in- 
dustry if they are successfully prosecuted in cases where it is 
proved that no negligence attached to the operator. It would place 
the operator of an air line in the same position, in the eyes of the 
law, as a railway or other common carrier and it would be a tre- 
mendous handicap to the development of aviation. If an operator 
is reasonably careful and employs pilots who are competent and ex- 
perienced, if he has the right sort of equipment and maintains it 
satisfactorily, and does everything he can to provide for the safety 
of passengers carried, that should be the full extent of his responsi- 
bility. Aviation is still in its pioneering stage compared to what 
it will one day be, and there are some things still to be learned. 
To illustrate this, I may say that only within the past month our 
engineering organization has hit upon a solution of one of the mys- 
terious reasons which cause engines to fail just after a takeoff. 
They discovered that in many cases this failure was due to air inter- 
ference in the gas lines and this condition can be expected almost 
invariably under certain conditions in the operation of an aircraft 
engine. Now if any of the accidents which have occurred in the 
past due to this hitherto undiscovered cause and the operator had, 
to the best of his ability, provided for all known contingencies as 
far as he possibly could, I believe that in fairness to the operator 
he should be relieved of legal responsibility so long as negligence 
is not proved. Now that the possibility of engine failure due to 
air interference under certain conditions is known, it behooves all 
operators to make use of this knowledge and safeguard themselves 
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against failure from this cause in the future, and no doubt in time 
similar discoveries will be made as to the reason for accidents, which 
at the present time are unexplainable. Until then, however, it will 
constitute a severe handicap if aircraft operators are to be expected 
to foresee and to provide against causes of accident which science 
has so far failed to provide against. It is expecting them to have 
powers beyond those of the human mind. 

Everyone in this hall no doubt is familiar with the object of 
Workmen’s Compensation, which is to provide financial compensa- 
tion to an injured employee, or, in the event of his death—to his 
dependents, if in the course of his work he is injured or killed. 
Legislation imposing this legal obligation on the employer comes 
within the jurisdiction of each State, and while this may be admir- 
able in most respects, it leads to a great deal of confusion and a 
certain amount of hardship so far as aviation is concerned. By 
the nature of this industry, employees are constantly moving from 
one State to another in the course of their work, and as the Work- 
men’s Compensation Acts in various States differ, some States 
even having no Workmen’s Compensatioh Acts, it can readily be 
seen that an employer has difficulty in protecting himself properly. 
The burden can be passed on to an Insurance Company to some ex- 
tent but not entirely. For example, in some States Workmen’s 
Compensation benefits are administered by a State Fund and Insur- 
ance Companies are not permitted to underwrite risks there, yet 
at the same time an employee killed or injured in that State may 
have the right to collect benefits from his employer either under the 
Act of the State where the accident occurs, or under the Act of 
the State where he was originally engaged or under the Act of the 
State where he is domiciled. The employer can protect himself 
by taking out Workmen’s Compensation insurance in the State where 
his principal operations are located, but if the employee is injured 
or killed in some other State, he may find himself without any 
protection. 

A somewhat similar position exists in the shipping world and 
there the difficulty has been solved by the Federal Government tak- 
ing over jurisdiction. They dealt with it by passing the Long- 
shoremen’s Workmen’s Compensation Act which made standard the 
compensation payable to all employees engaged in work on navigable 
waters other than the Captain or Crew of a vessel. This action 
greatly facilitated the problems involved and it would be of material 
help if similar action were taken to clarify the position regarding 
employees engaged in the aeronautical industry. 
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The rating of Workmen’s Compensation Insurance, which is 
under the control of rating bureaus in the different States, contains 
one outstanding injustice at the present time. The uniform method 
is used of charging a rate per cent on a pilot’s payroll. This means 
in practice that in the case of a good pilot who is paid more for 
his experience and skill, an employer has to pay more for his Com- 
pensation Insurance than in the case of a poor pilot whose re- 
muneration is less. A higher premium, therefore, is charged for 
the better risk. This anomaly will no doubt be corrected in time, 
but as yet no solution has offered itself. 


There are certain regulations of State Insurance Departments 
governing Personal Accident insurance which we find somewhat 
inconvenient to comply with when handling Personal Accident in- 
surance for individuals who may fly. One of these requires us to 
receive a signed application from the Insured before we can grant 
such a cover and as very frequently the insurance is asked for at 
the last moment and just before a flight commences, it is not easy 
to comply with the requirement. Some Companies supply the cover 
by means of coupons such as are issued to railroad travelers, but 
it is not practical to issue coupons for the large amounts of in- 
surance such as are needed by the well-to-do patrons of aviation. 
Another restriction which seems perhaps unnecessary is that which 
prevents us from issuing a Group Personal Accident policy to an 
employer whose employees occasionally fly, unless this policy covers 
75% of the total number of employees. In increasing numbers, 
manufacturers are buying airplanes for use in transporting their 
employees and naturally they wish to protect themselves in as simple 
a manner as possible. The way we would like to provide Personal 
Accident cover in a case of this kind is by issuing one policy cover- 
ing any employee who may fly, and arranging for premium to be paid 
to us according to the number and extent of the flights. It is not 
possible, however, to do this at the present time without breaking 
the law, as it is necessary for us to take a separate application from 
each employee whenever the insurance is wanted. It would be of 
considerable help to us if the State Insurance Departments would 
allow an exception to their general regulations governing Personal 
Accident Insurance in the case of flying risks. 

In many ways the insurance community can be of tremendous 
assistance to an industry. So far, the aviation industry has not 
benefitted to any large extent from the constructive work of which 
Insurance Companies are capable. An organization would be able 
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to make proper representation to the various States as to legislation 
which it can recommend, or offer criticisms or suggestions regarding 
existing legislation. It could also, by virtue of its being representa- 
tive of all insurance interests, do valuable work in handling the 
disposition of salvage after an accident, reducing repair costs, etc., 
and in time bring about a saving to the aviation industry in rates. 

In conclusion, I submit that Insurance Companies have an im- 
portant part to play in the development of aviation, not only in 
providing the protection which is so essential to the healthy growth 
of the industry, but in safety engineering work. The Department of 
Commerce in the past has done admirable work in the matter of 
licensing pilots, approving models of aircraft and individual ma- 
chines. They have also undertaken to rate flying schools and air- 
ports; they have built airways and their last piece of constructive 
work has been to require operators carrying passengers on a regu- 
lar schedule to obtain from them a Certificate of Authority to do 
so, which of course will result in the Department of Commerce 
satisfying themselves that such operations are conducted on the 
best possible lines. In spite of this work, however, I know that the 
Department of Commerce feel that they cannot be too restrictive 
in their requirements, as in this way they would handicap the free 
development of the industry. It is hardly feasible for them, for ex- 
ample, to refuse to license a particular type of machine unless there 
are overwhelming reasons why it should not be done. Further, they 
cannot be expected to provide an inspection staff so enormous as 
would be required to police all flying activities. If the excellent 
work they are doing could be supplemented by an efficient safety 
engineering organization conducted by the Insurance Companies, 
primarily in their own interest to avoid losses, very beneficial results 
would be obtained and, at the same time, the more adventurous and 
imaginative elements in the aviation industry who are constantly 
developing new ideas, and testing and experimenting to prove their 
feasibility, would not find themselves handicapped in any way by 
Governmental regulations. (Applause.) 


CHAIRMAN Lanois: I am sure Mr. Brown will do his best to answer 
any questions, if there are any, or if anyone has any points he should like 
to raise for the record or for purposes of discussion. 

Mr. Joun J. Wicker, Jr. (Virginia): Mr. Brown, did I understand you 
rightly when you said, mentioning some of the difficulties that insurance 
people are confronted with, with regard to aviation, that some of the better 
risks do not take insurance? 

Mr. Paut Brown: That is true. 
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Mr. Wicker: And the poor risks all do. I wonder whether the insur- 
ance people would regard it as helpful if there were any sort of legislation 
requiring insurance? 

Mr. Brown: No. We would not regard it as a very good thing for 
the insurance business. It might be a good thing for the aviation industry, 
but not for insurance. I have never found an insurance man who has 
advocated state or government insurance. We do advocate certain iaws and 
regulations pertinent ta the operation of aircraft and housing of aircraft. I 
know many accidents that could have been prevented by having proper 
legislation enforced, but we do not want the industry to think we are trying 
to manacle it by having laws put into effect that might hurt the operators. 

Mr. Wicker: I wonder if by that means the good risks could be made to 
come in? 

Mr. Brown: The good risk, as a general thing, will carry certain forms 
of insurance, particularly passenger liability. That form is generally car- 
ried by all operators for the reason in the event of a loss they would 
much prefer to have the insurance companies handle their relations with 
the public. 

Of course, on fire insurance they may have constructed a very excellent 
hangar that would take a lower rate than the industry can afford to give 
them. 

CHAIRMAN Lanois: Are there any other questions? 

I am sure we have all enjoyed the paper very much, Mr. Brown. I 
trust you will convey our respects, as we will, to Major Lloyd. 

The balance of our business this afternoon is the consideration of the 
report of the Resolutions Committee, which will now be presented. The 
Resolutions Committee informs me that they desire to have Professor Fagg, 
the Secretary cf their Committee, read the Resolutions, and Colonel Nichols 
of Wisconsin, Chairman of the Committee, will attempt to defend them in 
what we hope will be a very interesting and colorful discussion. 

Pror. Frep D. Facc, Jr.: The report of the Resolutions Committee is 


as follows: 


I. 

Wuereas, the State of Illinois, by its Governor, the Honorable Louis L. 
Emmerson, the Illinois Aerial Navigation Commission, the Illinois Commerce 
Commission, the Chicago Association of Commerce and the Air Law 
Institute have all cooperated in the calling and sponsoring of the First 
National Legislative Air Conference, Therefore be it 

RESOLVED, That a vote of thanks be and hereby is expressed to them 
for the hospitality, pleasure and profit afforded to those attending the 
conference. 


II. 
WHereaS, uniformity of air legislation and regulation among the several 
states is desirable it is 
RECOMMENDED, That insofar as the conditions peculiar to each state 
permit, each state be urged to bring its legislation and regulations into 
conformity with the federal regulations as to Air Traffic Rules and the 
licensing of aircraft and airmen. 


III. 


Wuereas, the Conference recognizes that there is a distinct and appropri- 
ate field for state regulation of aviation, and whereas there is a desire to 
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study more completely the possibilities of flexibility and co-ordination be- 
tween the federal and state governments it is ; 

RECOMMENDED, That the Chairman of this Conference be authorized, 
and hereby is instructed, to appoint a committee to undertake a study of 
the province of the federal and state governments in the matter of aviation 
regulation, which committee shall take cognizance of and consider the 
peculiar needs of the individual states in this regard. 


IV. 


Wuereas, the Conference recognizes that there is a distinct and appropri- 
ate field for state regulation of aviation, it is 

RECOMMENDED, That the attention of the several states be called to 
the desirability of their making an individual study of their own peculiar 
conditions and needs as to regulation and enforcement, to the end that 
state regulation of aviation may be conducted in such a way as to promote 
and not obstruct aviation development, and it is further 

RECOMMENDED, That whatever state body may regulate, or may be 
established and empowered to regulate, aviation within the state, be also 
empowcred to regulate all aircraft and flying activities within the state, 
provided that no such regulation shall extend to purely interstate flying 
or conflict with federal regulations pertaining thereto. 


V. 


Reso.vep, (1) That the First National Legislative Air Conference rec- 
ommends each state provide by law for the purchasing or leasing of ground 
for airports by municipalities and further, that where land is purchased 
outside the limits of a municipality, consideration be given to necessary legal 
requirements, such as enabling acts, so as to permit of the necessary police 
regulation by the municipality over such airports. 

(2) That, WuHereEas, the usable length of runways is influenced by 
topographical conditions and hazards of approach and whereas experience has 
demonstrated that landing-field runways not suitable under all weather 
conditions may be suitable under certain conditions, it is 

RECOMMENDED, That with these conditions in mind, each state provide 
for the promulgation of regulations setting forth a minimum requirement 
to be met by all airports and landing fields with suitable provisions covering 
fields for emergency and temporary use. 

(3) That each state should undertake the development of a state sys- 
stem of airways conforming to the standards of the federal system. 

(4) That each state require by law the air marking of airports accord- 
ing to the uniform standards laid down by the United States Department 
of Commerce. 

(5) That, WHEREAs, experience has shown the inadvisability of marking 
municipalities with markings placed in the congested areas, and, 

WuHereas, the most suitable place for such marking appears to be on 
the outskirts of the city at points adjacent to or upon the principal railway 
or highway approaches, be it 

REsotveD, That each state require by law marking of municipalities, 
said marking to conform to the standard recommended by the United 
States Department of Commerce, and further, that a competent state official 
have authority to remove confusing air markings. 


VI. 


Wuereas, the increased safety of the air traveling public depends in 
large part upon the establishment and maintenance of airways linking all 
community centers, therefore be it 

RECOMMENDED, That the Conference go on record as favoring the 
establishment of a comprehensive system of national airways giving equal 
consideration to all sections of the country, without regard to questions 
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of population density, but giving greatest consideration where topographical 
conditions are most unfavorable to flying. 


VII. 


Wuereas, the First National Legislative Air Conference has, by its 
deliberations, contributed greatly to the knowledge and mutual understanding 
of public officials, law-makers and the aviation industry relative to the 
legislative and regulatory problems connected with aviation, and 

Wuenreas, such knowledge and understanding is of vital import in 
building the sound, safe, prosperous conduct of aviation so necessary if this 
new form of transport is to make its maximum contribution to the comfort, 
security and prosperity of the citizens of the United States, and 

Wuereas, the conditions, both physical and legal, affecting the aviation 
industry are so rapidly and importantly changing, and 

WHEREAS, it is believed that a committee appointed for this express 
purpose could best determine the necessity or advisability, meeting-place, 
time and scope of such Conference, therefore be it 

REsotvep, That the Chairman of the Conference be authorized, and 
hereby is instructed, to appoint a committee of nine members for such 
purpose, and to vest in such committee power to draft rules for voting at 
such Conference. 


VIII. 


Whrereas, such regional meetings as those held by the Western States 
Aeronautical Association, and the Legislative Air Parley of the Mid-West 
States and others have demongtrated the advisability of holding such 
meetings, therefore be it 

Resotvep, That during the interim between the present Conference and 
the Second National Legislative Air Conference, the representatives of the 
various states not already members of some regional organization be urged 
to organize themselves into such bodies and that they be urged to hold meet- 
ings during the interim period afore-mentioned, and further, be it 

ReEsotvep, That the states of each regional group be urged to join, in 
their individual capacities, the National Conference. 


CHAIRMAN Lanois: Mr. Fagg, will you read the first resolution now, 
and then we can have discussion on it. 

In the meantime, I want to announce that Mr. Howard Knotts, as 
parliamentarian of this organization, will enforce all the rules, having written 
them. 

Professor Fagg read Resolution 1. 

Mrs, MasBeL WALKER WILLEBRANDT: I move the adoption of the reso- 
lution. 

The motion was seconded. 

Mr. Joun Vorys (Ohio): If it be proper I should personally like to 
see, in addition to those organizations, a personal recognition of Major 
Reed Landis, Lieutenant Howard Knotts and Professor Fagg. I do not 
know whether that is proper or not. 

Cot, Joun M. H. Nicnots (Wisconsin): That is exactly the point I 
wanted to bring up. They preferred their names be not mentioned in this 
resolution. I should like to see you pass this resolution and I will make 
another from the floor. 

CHAIRMAN Lanois: There is a motion, duly seconded that the resolu- 
tion be passed. All in favor of it please signify by saying “Aye.” Con- 
trary, “No.” The motion is carried. 
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Cot. NicHors: If I may interpolate, I should like to ask for a rising 
vote of thanks to Major Landis, Professor Fagg and Lieutenant Howard 
Knotts for their efforts. 

The Conference arose in applause. 


CHAIRMAN Lanois: I am certain Mr. Knotts, Mr. Fagg and myself 
are more than grateful to you. The little bit of work we did in preparing 
for the Conference has been far more than repaid by the pleasure of your 
association and your wonderful interest. 

In addition to the work we have done Professor Fagg has reminded me 
we have overlooked mentioning Mr. Stuart Sinclair, Secretary of the Avia- 
tion Committee of the Chicago Association of Commerce, who has spent many, 
many hours on the detail work of the Conference, and who has contributed 
a secretary and various other things to the work. I feel sure you would have 
included Mr. Sinclair in that resolution had you understood his importance 
in the picture. He has done our work for us. 

Professor Fagg read Resolution 2. 

Mr. Georce B. Locan (Missouri): I move the adoption. 

The motion was severally seconded. 

CHAIRMAN Lannis: Is there any discussion? (None.) Those in favor 
please signify by saying “Aye.” Contrary, “No.” The motion is carried 
unanimously. 

Professor Fagg read Resolution 3. 

Mr. Joun J. Wicker, Jr. (Virginia): I move the adoption of that 
resolution. 

The motion was severally seconded. 

Mrs, WILLEBRANDT: May I inquire the purpose? First, let me say I 
believe this is a splendid way to get at a controversial subject, and I am 
not speaking against the resolution. I am in favor of it, but it seems to me 
that it possibly might be more helpful if we knew the purpose of that com- 
mittee’s study. 

Was it the thought of the Resolutions Committee that that committee so 
appointed by the Chairman, if his resolution is passed by this body, would 
report again to such a meeting as this, or might it report, or prepare from 
time to time, reports on the subject? 

The purpose of my making the inquiry is a fact which I believe this Con- 
ference ought to take into consideration, though I know nothing more 
officially of it than all of us do from newspaper reports and from the report 
of the Aeronautical Chamber of Commerce, which has made some study, 
I believe, of the matter; that fact to which I refer is that it has been an- 
nounced that the federal government will call a national conference some 
time, it has been reported in the newspapers, around November. 

If that be true, and this committee has made a study, it might be very 
helpful to have this committee represented there and able to make some 
report of its findings, though of course its findings would not yet have been 
adopted by a body to which it ultimately would report. 

If this committee is appointed, my thought is, get it to work soon, so 
that on a subject where there is as wide a field of difference among lawyers 
as prevails on this subject of the proper province of state legislation and 
federal legislation, the report of the committee be made available for author- 
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ized bodies that are called together to make a study of the general subject 
of aviation legislation. 

Cor. NicHots: Answering that question, it was not the intent of this 
committee to ask the conference to clothe it with sufficient powers to make a 
report without first submitting the findings of the committee to another Con- 
ference. I do not think any of the committee would feel they were justified 
in feeling that nine members voice the opinion of the entire Conference, by 
placing themselves on record, especially after a period of only two months’ 
research, 


The whole object of this resolution was, that in our discussions we found 
apparently a line of cleavage between the duties of the Department of Com- 
merce and the duties of the various state organizations. For example, in 
Connecticut, the Director of Aeronautics feels the licensing, the approval 
ofi aeroplanes in manufacture, the structural approval for the I. C. C., is the 
province of the federal government, but that the licensing for use within 
the state initially might be either a federal or a state province; that sub- 
sequent licensing, keeping up the license, you might say, the maintenance 
of it, certainly would be a state prerogative. 

Somewhere or other there is bound to be a cleavage between the gov- 
ernment and the state provinces, for the simple reason the federal govern- 
ment can not take over all the work of licensing pilots, planes, doing every- 
thing else the government has to do. 

We feel, for the purpose of making it easier both for government and 
state, if we can recommend there is some point up to which we can accept 
everything the government has done, and beyond that it is optional whether 
or not the state cares to accept it, then we feel we have performed a useful 
service. I for one do not think we would be prepared to report at the 
proposed conference in November, and I do not think we should report 
until the report has been submitted to the next Conference. 

Mrs. WiLLesRaNDT: Am I trespassing to speak twice? I did not intend 
that there be a final report in my further remarks, in which I said of course 
it could not make the report until it had submitted it to this body. I was 
referring only to the fact that I missed any definite date; perhaps one has 
been determined on, when this body would meet again, and I believe that an 
opportunity exists for a committee such as this which can serve a very 
splendid purpose, it seems to me, to get at work soon, and at least deliberate 
with this coming national conference and take the uniformity of views that 
may exist and harmonize the diversity of views that may develop in that 
coming conference. 

There is no time set when this Conference will meet again, is there? 

Cor. Nicnots: That is covered in a further resolution. 

Mrs. Wiiiesranpt: Is it a year? 

Cot. Nicnors: It is not definitely set yet. 

Mr. T. H. Kennepy (California): As a point of order, I should like 
to ask the Chair whether the resolution for adoption has been seconded. 

CHAIRMAN Lanois: It has. 

Mr. Kennepy: Then I would like to submit an amendment to the reso- 
lution, an amendment striking out the words “recognizing the desirability or 
pertinency of state legislation,” or the words used to that effect. 
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In support of the amendment that I propose, I should like to say that 
it is a controversial subject as to whether or not there should be state 
legislation. I have no doubt in my mind that the Conference here would 
be strongly in favor of saying that there is a place for state legislation. 
However, there has been a very serious question raised in the minds of 
students of the subject of air law as to whether or not the state should 
legislate at all on the subject of air regulation or air law in general, and 
rather than put this Conference on record as endorsing the principle of 
state legislation, I should think it would be much better that the resolution 
go forward without such a commitment, and in that regard, I should like to 
urge the amendment striking out the declaration of policy of this Conference 
to the effect that the desirability of state legislation is recognized. 

Cor. NicHots: I am afraid you misunderstood the wording—“Whereas, 
the Conference recognizes there is a distinct and seqeentote field for state 
regulation of aviation a 

Mr. Kennepy: I should like to word my amendment to ask for the 
omission of that term “state regulation.” It is not going to cramp the com- 
mittee in any way to consider the subject of state regulation or legislation 
without those words in the resolution. However, with those words in the 
resolution we immediately set ourselves on record as favoring state legisla- 
tion, and that is a question that gives the atmosphere that we are in favor 
of strong state position, and I believe that that is a highly controversial sub- 
ject, and by striking out the wording we will not so commit ourselves and 
still the committee will have a free rein to act and report. 

Major Row.anp Fixer (Michigan): I support the amendment. 

CHAIRMAN Lanois: Is there any further discussion on the amendment? 

Cor. NicHots: May I call attention to the fact, Mr. Kennedy, that in 
recognizing the necessity for state regulation of aviation we refer to some- 
thing much more comprehensive than regulation—for example, police powers. 
We know the federal government has no right to enforce certain police 
powers within the state, and there are many other instances which will 
bring to mind the necessity for state legislation. 

We merely recognize there is some line of cleavage, and we are trying 
to determine where that line of cleavage occurs, whether at one end of the 
line and we believe the state has nothing to do, or whether we believe the 
state has everything to do, and the federal government nothing to do. 

Mr. KENNEDY: I do not—— 

CHAIRMAN Lanpis: How many times may a gentleman speak with re- 
lation to one subject? 

Lieut, Knotts: Twice only. 

Mr. Kennepy: If the Chair please, I am answering the question of the 
last speaker. I believe that is an exception to the rule. 

Lieut. Knorts: I did not understand the gentleman from California 
to have been asked a question. 

Major Fixet: I simply wish to state very briefly why I supported the 
amendment. We are arguing on the interpretation of the word “regulation,” 
and the words “regulating aircraft” are very broad words. 

If we are going to commit ourselves definitely to a policy whereunder 
we recognize that it is desirable to have state regulation of aviation, we are 
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stating a proposition of what we mean in a broader way than we actually 
intend to state it. 

I think the use of the words “regulation of aviation by the state’ was 
not intended by the committee; although I was not a member of the com- 
mittee, I can clearly see that they simply want to have the committee study 
the various phases of where the state might regulate, where the federal 
government should have authority to regulate. It is not our province now 
to state definitely that we recognize that the state has the right to regulate 
aviation, and therefore, that the committee is established to determine what 
phases of regulation it may investigate, but the committee will simply study 
the broad question of, where there is interrelation, whether the federal govern- 
ment has the right to regulate certain phases of aviation, and where the state 
has the right. 

I am definitely opposed to committing this Conference to the acceptance 
of a proposition that we may not be in favor of at some other time. 

Mr. Georce B. LocGan (Missouri): I see no reason why we should shrink 
from the brink of admitting definitely that the states do have a duty and 
a function to perform with reference to aviation. Not in any paper read 
during this meeting, indeed not in Professor Fixel’s own paper, has there 
been any intimation that there is no place for state regulation. 

Mr. Cuthell, who spoke this morning and threw the most cold water on 
prospective state legislation, admitted and stated there was a place for state 
action in licensing of aircraft and of airmen, and of the assistance by way 
of policing in the enforcement of the federal regulations now pertaining 
thereto. If states are going to give any help at all to aviation, we should 
speedily find out in what field that help should be given, and I think we 
should be willing to accept ‘now, without hesitation, the fact that there is a 
place for state action, and that is all that that resolution states. There is a 
place for it. 

Mr. Russet, Wricox (Wisconsin): I believe we are going to defeat 
the purpose of this Conference entirely if we admit this amendment. Our 
papers, every single one of them, have admitted the necessity of state regu- 
lation of some sort, and the committee of nine undoubtedly will be com- 
posed of members capable of seeing how far the states are to go, and if we 
allow this amendment, I think we will defeat the purpose of the Conference 
entirely. 

Lreut. Knorts: I should like to say one word. Everybody here heard 
the arguments in favor of zoning on the part of the state. No one denied 
that particular feature of state action. It is imperative that some action 
be taken to study that problem, in view of the Swetland decision. I therefore 
am entirely opposed to the amendment. 

Mr. Crook, of Texas, a member of the Committee on Uniform State 
Laws, may have something to say. I understand they have been considering 
the subject. 

Mr. W. M. Crook (Texas): Mr. Chairman, Gentlemen and Ladies: It 
would be presumptuous for me to go into a lengthy discussion of the sub- 
ject before you, but this particular point is of interest to me, and as a 
member of the Committee on Uniform Air Licensing Acts, we have just 
gone very extensively into the question of state and national rights and 
powers and limitations and restrictions governing this subject, and I raised 
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the question in the committee, of which Mr. Randolph Barton, Jr., of Balti- 
more, is the Chairman, of the propriety of the states enacting any legislation 
on regulatory subjects with reference to aircraft, because I knew from the 
Minnesota Rate Case, and many other similar judicial contributions, that 
the federal government has a right at any time the activities of a state 
appear to interfere with interstate commerce to step in and take complete 
control. Under that privilege, the federal government is not now in position 
to exercise its authority to enter into intrastate matters. 

Take my state, fifteen hundred miles across. We have out there a great 
many air fields that federal ships do not touch, and interstate air activities 
do not affect, but at any moment someone from another state may land on 
those air fields, at any time there may be a conflict with interstate com- 
merce. The arm of the federal government is the longer, and it will take, 
whenever it elects, its place and position. 

A gentleman from Minneapolis made an extensive brief, and I did some 
briefing, but I was sold on the propriety of the state enacting legislation, 
and the entire Commission was sold on the thought that it was proper and 
necessary at this time for the states to exercise a control in aviation, intra- 
state activities, until such time as the development of aviation makes it 
necessary for the government to extend its supervision and jurisdiction. 

Mr. Locan: I think Mr. Crook’s illustration of his own state is the 
best argument we have had for the necessity of state action, that is to say, 
in a big state such as his, there are many airports; many cities not touched 
by interstate commerce, have those airports, and flying thereat certainly 
requires state legislation, and when the time comes that the arm of the 
federal government does reach out and take charge, the state regulation dis- 
appears. 

CHAIRMAN Lanpis: Are you ready for the question? All in favor of 
the amendment signify by saying, “Aye.” Those contrary, “Nay.” The 
Chair feels that the “Nays” have it. 

We will now vote on the resolution as originally proposed and seconded. 
All those in favor of the original resolution please signify by saying “Aye.” 
Contrary, “No.” The resolution is carried. 

Professor Fagg read Resolution 4. 

Mr. Locan: I second the motion. 

I was not in the Resolutions Committee. It seems to me you are using 
the phrase “regulation of all flying within the state,” and I wondered whether 
you had in mind that that was merely the act of flying, which is covered by 
the Air Traffic Rules, or all of the aviation activities of all kinds, as to 
which there might be considerable doubt. 

We have just discussed the fact that the full scope for the state activity 
is not definitely ascertained, so I do not want to state in a resolution that 
we recommend all flying, if it includes everything, be regulated by state 
authority. 

Cot. NicHots: I am confident that it was the intent of the committee, 
unless I hear from one of the other members of the committee, to have it 
read “aviation activities” instead of flying. 

Mr. Locan: No. If you make it to read the “act of flying” I am 
with you on it. Bear in mind, we still have yet to determine how far the 
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state authority shall go, but there is a line in the resolution which indicates 
the state shall do certain things. 

Mr. Leann Hyzer (Florida): Would it not be possible to obviate that 
possible misunderstanding by calling it “intrastate” flying, instead of saying 
“all flying except interstate” ? 

Mr. Locan: I should like to suggest, and move as an amendment, that 
the words “acts of” be interpolated between the words “and” and “flying,” 
so that it will read, “all aircraft and acts of flying within the state.” That 
will not, in my opinion, prevent their regulating something else, but that 
is as far as we will go in the resolution. 

Lieut. Knotts: I second the motion. 

CuarMAN Lanois: Is there any discussion on the amendment? Are 
you ready for the question? All those in favor of the amendment please 
say “Aye,” contrary, “No.” The amendment is carried. 

Mrs. WILLEBRANDT: Is it proper now to discuss the motion as 
amended? 

CHAIRMAN LANopIs: Yes. 

Mrs. WILLEBRANDT: First, may | strip myself of the possible accusa- 
tion in the mind of anybody of contentiousness? This is the only resolution 
that I do feel strongly opposed to, and I wish to speak in opposition to this 
resolution as amended, not primarily because it announces now as amended 
any fundamental statement that this very Conference at a later time may not 
feel it proper to endorse, but I oppose it on two grounds: First, because 
I believe it is illogical, and puts the cart before the horse, in view of the 
action of this Conference in adopting Resolution 3. Resolution 3 provides 
for the organization of a committee and for setting that committee to work 
to study what province state regulation and state legislation may properly 
go into, and then to report its findings back again to this body, presumably 
for this body to act upon. 

Resolution 4, which we have under consideration at the present time, 
does one thing which, in the first sentence, seems helpful and perhaps 
worthy, but I do not think it necessary. It suggests that each state study 
its problems. Presumably this committee we have provided for in Number 3 
will do that, or will ask somebody in each state to do that. 

Presumably the committee provided for in Number 3 will then sift 
those things reported from each state before it makes its report back to this 
body, and the second part of Resolution 4, which we have under con- 
sideration, I believe is bad, because it adopts now, in advance of the report 
of the committee which this body has provided for in Resolution 3 finishing 
its deliberations and making its report and having the Convention act upon 
that report, as a part of the very subject matter that that committee will 
report on, to wit, what field of legislation should be followed? 

I therefore hope and urge that Resolution 4 be not adopted, that it be 
passed, that such of good in it as appears, and it may all be exactly what, 
when our committee reports, we would want to do, be left over until a 
further meeting of this Conference. I believe it is premature. 

Cot. NicHots: I am glad Mrs. Willebrandt had a burst of contentious- 
ness} I think it brought out a lot of good. I agree very heartily with her; 
at least, my eyes have been opened, and I should prefer to ask the seconder 
of the motion to withdraw the second, and I should, on behalf of the com- 
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mittee, like to withdraw the motion, unless I hear an objection from any 
member of the Resolutions Committee. 

CuarMAN Lanpis: The Chair is forced to rule, according to the rules 
of the Conference, that all resolutions must be presented and therefore 
action must be taken. I would suggest a motion to table would be in order. 

Mr. Locan: I move that the motion be tabled. 

Cot. NicHots: I second the motion. 

CHamRMAN Lanpis: There can be no debate on that. We shall take 
a vote on it at once. All those in favor of the motion to table signify 
by saying “Aye.” Contrary, “No.” The motion is tabled. 

Professor Fagg read Resolution 5. 

Mr. Locan: I think I can suggest an amendment that the committee 
will agree to; after the word “municipalities” add “and other political sub- 
divisions of the state.” May I have the consent of the committee to do 
that? 

CHAIRMAN Lanpis: Does any member of the Resolutions Committee 
object to the change of the resolution that way? 

Mr. R. Witcox (Wisconsin): I second the motion. 

Major FrixeLt: May I make a suggestion that the word “zoning” also be 
included in the resolution? There is no provision in the resolution for 
zoning around airports, and that evidently has become a very significant and 
important matter. 

CHAIRMAN Lanpis: You are moving an amendment? 

Major FixEi: Yes. 

CHamMAN Lanois: Might the Chair suggest that you consider also in- 
cluding a suggestion that the community or subdivision be entitled to buy 
the ground and build an airport on it. It takes more than just bare ground 
to make an airport. 

Major FixEet: Unless they have the power to zone around the airport 
they would have only authority to purchase space for the airport and not 
have the right to zone. 

Mr. Locan: I suggest any amendment pertaining to zoning would not 
be germaine to this particular resolution. 

Lieut. Knotts: May I ask that the resolution be read again? 

Professor Fagg reread the resolution. 

CHAIRMAN LanpIs: There is an amendment moved that this resolution 
include zoning. I assume that would be inserted following police powers. 

Mr. Locan: A point of order has been raised. What is the parlia- 
mentarian’s ruling? 

Lieut. Knotts: You did not read, Mr. Fagg, exactly what I wanted 
to hear. 

Professor Fagg read the last paragraph of Resolution 5. 

Lieut. Knorrs: May the parliamentarian ask a question? In your 
judgment, does zoning come under police power? 

Major Fixer: Zoning contemplates the actual appropriation of prop- 
erty. I think it falls within the same category as the rights that are re- 
quired under certain forms of condemnation. It constitutes the taking of 
property with a right to remove buildings, structures, telegraph poles and 
other articles that may be found upon the property. Compensation has to 
be made to the owners thereof. It is my opinion that where a municipality, 
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for instance, under the state law simply has the right to purchase or lease 
property for the construction and operation of an airport, it has no right 
to zone around that property unless it has express statutory power to do so. 
I do not believe it would come within the police powers. 

Lieut. Knotts: I did not mean zoning would come under the police 
powers we have in the Constitution, but the police powers under the meaning 
of the resolution. 

Major Fixet: The power to zone, of course, fundamentally rests on 
the police power, but it would vest a right to take property in the municipality. 

Lieut. Knotts: The power might be granted under the police powers. 

Mr. JoHN Vorys (Ohio): I should like to suggest that Major Fixel 
could aid the Conference very much by stepping into a corner and proposing 
a little one-sentence resolution on this matter of zoning, which possibly, by 
suspension of the rules, since he has been requested to do it, we could accept, 
but which would take up that thing as a separate number, and would keep 
us away from getting this particular one any more involved. I am a little 
shaky on the grammar of it now, and if he would do that, I think we could 
all vote very promptly on a clear little piece about zoning all by itself. 

Major Frxet: It was simply that zoning is particularly helpful in con- 
nection with the establishment of airports. Since we are on the resolution 
dealing with airports, I brought the matter up. I do not like to take up the 
time of the Conferees with any unnecessary discussion. 

CHAIRMAN Lanois: The Chair is going to rule that it is perfectly 
proper to vote on the amendment; the amendment has been moved and 
seconded, to the effect of introducing the words “and zoning” after police 
power. 

Mr. Locan: I am opposed to the amendment because I am in favor of 
the resolution as it is, and I have some fixed ideas on zoning. I do not want 
to go into the question of zoning if it can be avoided. 

Mr. Russett Witcox (Wisconsin): If I remember rightly, there is 
another resolution that fully takes care of the matter of zoning. If I am 
wrong, please correct me. 

Cot. NicHots: In view of the discussion and the statement by Mr. Vorys 
that he desires to bring the question of zoning up later, I move the amend- 
ment suggested by Major Fixel be tabled. 

The motion was seconded. 

CHAIRMAN Lanois: All those in favor of the motion to table the 
amendment signify by saying “Aye.” Contrary, “No.” The “Ayes” have it. 

Mr. T. H. Kennepy (California): A point of order. I believe the 
rules of this Convention require that in case of a division the roll be called. 

CHAIRMAN Lanois: If called for. 

Lieut. Knotts: Mr. Kennedy was a member of the Rules Committee, 
but I am sorry to tell him he is mistaken. It was to be by a “Yea” and 
“Nay” vote, by a count vote if asked for, and if anyone voting was dissatis- 
fied, he might put into the record his objection, and if still further informa- 
tion was requested, he could have a division. 

CHAIRMAN Lanois: The amendment is tabled. We will proceed with 
the discussion of the resolution. 
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Mr. J. T. Wicker, Jr. (Virginia): I think the resolution should be 
broadened to include purchase, lease, acquire by gift, condemnation or other- 
wise, and I move the amendment to include those words. 

The motion to amend was seconded. 

CHaiRMAN Lanpis: All those in favor of the amendment signify by 
saying “Aye.” Contrary, “Nay.” The amendment is carried. 

We will proceed with the consideration of the resolution as amended. 
Are you ready for the question? All those in favor of the resolution as 
amended please signify by saying “Aye.” Contrary, “Nay.” The resolution 
is carried. 

Professor Fagg read Resolution 5 (2). 

Cot. NicHors: I should like to explain that, if I may, a bit, because 
there was so much discussion on it. On the question of the usable length of 
runways, of course, if we take the Department of Commerce rule as to a 
runway, for example, 1,500 feet, we must of course reduce the usable length 
of the runway by the obstructions multiplied by seven. There may be run- 
ways, then, if we designate them by the length in feet, that would not be 
usable for their full length, due to obstructions such as trees, high tension 
wires or other of the favorite things close to airports. 

Further, the Department of Commerce originally recommended a D-4-X 
field, 1,350-foot runways in each direction. If we applied that rule we would 
be eliminating many runways in many states. In Pennsylvania there are ten 
excellent fields with runways of 2,000 feet in one direction and seven or 
eight hundred in another, and when the wind conditions are favorable those 
runways may be used, but the regulations are such that they do not permit 
the use of the runways when the wind conditions are not favorable. A north 
or south runway of 2,000 feet with a north or south wind is a suitable run- 
way, but with an east or west wind it is not usable. 

CHAIRMAN Lanpis: Has this resolution been seconded? 

The resolution was severally seconded. 

Mr. GeorceE B. Locan (Missouri): It seems to me this resolution as a 
whole has the same defect as was pointed out by Mrs. Willebrandt with 
respect to Resolution 4. It presupposes in advance of the committee’s study 
and the committee’s report that states should regulate concerning airports, 
which I think is in advance of the position that this Conference wishes to 
take. It provides, at least, that the state should specify minimum require- 
ments of airports, and as explained by Colonel Nichols, evidently con- 
templates minimum requirements in conflict with the requirements of the 
Department of Commerce. 

Unless I have misunderstood him, I am opposed to the resolution on 
the ground it presents a conflict with federal regulations, and second, it com- 
mits us on state licensing of airports. 

Cot. NicHots: Mr. Logan is in error in assuming the Department of 
Commerce has any minimum requirements for airports within a state. The 
Department of Commerce will license a plane, license a pilot for interstate 
work, but when it comes to licensing a plane within a state, they will rate it 
at your request or, if you want an approved school, they will rate the field 
and give you an approved school certificate, but they have no requirements 
for airports of any nature. 
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In the first place, if the Department of Commerce does not require any- 
thing in the way of licensing of planes or pilots within a state, going back 
to the subject heretofore covered, we have felt it is necessary that there be 
some basis within the state and it is necessary for the state to say definitely 
what the requirements are for intrastate flying. Maybe they are the federal 
requirements, but there must be some requirements for the intrastate flying, 
otherwise you are going to have all the old crates, and all the ten-hour pilots 
crashing into the back yard. 

In the second place, if you do not have a minimum requirement for a 
landing field the public is going to say, “There are minimum requirements 
for pilots and a minimum license for the plane. I am assuming that this 
thing is so controlled by the benevolent powers who regulate things that I 
can take off and land in security in this plane.” 

The thought behind it is, let us recommend that the states make it pos- 
sible for the public to feel that way about it, that a man can not come 
into a little fifteen-acre field and take off from it with passengers, as he can 
today. There is no regulation that takes care of that anywhere in the United 
States unless it is a state regulation. 

CHAIRMAN Lanois: Is there any further discussion? If not, are you 
ready for the question. All those in favor of the resolution signify by 
saying “Aye.” Contrary, “No.” The “Ayes” have it. 

Professor Fagg read Resolution 5 (3). 

Lieut. Knotts: For the sake of the record, I want to ask about the 
previous part there. I am confused as to the numbers. Apparently this is a 
resolution that has five subdivisions. How many separate resolutions, so 
numbered, have we considered? 

Proressor Facc: We have considered four and passed three; the fourth 
was tabled. We are on Resolution 5, which, under the re-numbering, will 
appear as Resolution 4. 

Lieut. Knotts: Then this is 5 (2), and we are coming to 5 (3)? 

Mr. R. Witcox (Wisconsin): I second the motion. 

CHAIRMAN Lanois: All those in favor of Resolution 5, subdivision 3, 
please signify by saying “Aye.” Contrary, “No.” The motion is carried. 

Professor Fagg read Resolution 5 (4). 

Mr. R. Witcox (Wisconsin): I second the motion, but I think right 
here possibly a little explanation would be in order, because I for one am 
slightly under a misapprehension as to just what that means. 

Cot. Nicuors: I think you will find what you want to cover, Mr. Wil- 
cox, will be taken up in a further resolution. This is merely that each state 
require by law the air marking of airports only; we mean the circle and the 
marks required only for the airport itself. The things you are interested 
in are taken care of in a separate resolution. 

CHAIRMAN Lanpis: Are you desirous of discussing the subject? If 
not, all those in favor of the motion signify by saying “Aye.” Contrary, 
“Nay.” The motion is carried. 

Professor Fagg read Resolution 5 (5). 

Mr. Witcox: I second the motion. 

Cor. NicHots: I should like to defend this motion before it is attacked. 
I want to explain this; I suppose John is going to pick on me. 
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Whereas, experience has shown the inadvisability of marking municipali- 
ties with markings placed in congested areas, too many people, we feel, have 
felt if you will pick out a building in the center of your town and mark 
it with the word “Milwaukee” or some other large and prominent city, that 
that will answer the question, and the result is a pilot coming in with a 
little ground fog flies lower and lower and lower, and there he is, craning 
his neck, flying over the heart of the city, about the time his OX “conks,” 
and the most suitable place for such marking appears to be on the outskirts 
of the city, at a point adjacent to or upon the principal railway or highway 
approaches, 

A pilot is usually following a highway which he knows is going to take 
him somewhere, or he is following a railroad. Following a railroad, if at 
the moment he arrived at the outskirts of a city he could be assured of 
finding some marking, he would know where he was. This idea of looking 
everywhere, trying to keep your head out of the cockpit, or sliding from 
one side of the cockpit to the other trying to find a marking, could be elim- 
inated. The marking may be on the highway. In Wisconsin we are now 
experimenting, in five counties, by marking the highways with letters the 
full width of the highway. The marking reads, in one direction, the distance 
to the nearest city which possesses a landing field, and in the center is the 
name of the highway—U. S. 23, or Wis. 23—and a man flying without a 
map knows where he is coming to. If we use our railroad buildings, or 
failing in having hard-surfaced roads we can invert a billboard, put it on its 
side (which is where they belong anyway), and mark it with the name of 
the town, that is the thought, so that as a man reaches the town he can find 
where he is before he is over the congested district. Of course, the marking 
must conform with the standard regulations. The last thing we did, as a 
sop to the State of Ohio, was that we recommended that a competent state 
official have authority to remove improper markings. 

CHAIRMAN Lanpis: But there are some pilots who do not always 
follow railroads or highways. 

Mr. Joun Vorys (Ohio): I move the resolution be amended by striking 
out everything from “Whereas” down to where it says “Resolved.” You will 
find that takes out the absolutely inaccurate and inadequate statement that 
experience has shown the National Legislative Air Conference that a few 
bright ideas they have up there in Wisconsin are universally true. Ex- 
perience has not shown that you must not mark the highest building in the 
congested area of a town of 200, which is just as valuable a marker in 
telling you where you are as a marker in a town of 30,000. We have 650 
of these air markers in Ohio, and experience has shown us that whereas I 
had almost the same sort of thing in the preliminary regulations which I 
issued, that I had better leave that out, and leave more to experience and 
local conditions, and get the air markers up wherever I could under local 
ground rules, which would be most effective. 

I want to have this stricken out for two reasons, in the first place, because 
it is untrue—experience has not shown to the rest of the country what 
experience has shown in a few towns. In a large town like Chicago it would 
be better to have a marker out here some thirty or forty miles, telling you 
this is Chicago, rather than letting a pilot fly over some of the tall buildings. 

In the second place, both here and in some we have already passed, and 
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in some we may be looking at, we are cluttering up what are intended to be 
broad principles to guide legislative bodies in forty-eight states with a lot 
of bright deas that may or may not be good. 

Experience has shown a lot of things about these air markers. I could 
tell you about the kind of paints to buy, about concrete markets; experience 
has shown road markers tend to get dirty and a few passing automobiles 
obscure and confuse them. Experience has shown a lot of those things, but 
you do not put a lot of administrative details into a suggestion for a broad 
legislative policy. If you make the omission which I suggest, you will 
then have a very simple and broad statement that it is a fine thing, in a 
state, to have something more than a mere voluntary system of ‘air marking, 
that there should be a compulsory legalized system of marking, and some 
power should have the authority to remove confusing air markers. 

That is a broad statement of principle, and that is all you need, and 
that is the kind of thing we ought to pass, and we ought not get into such 
a condition that requires such a discussion of this. 

The same was true of the one we passed before, but I did not want to 
object to it, trying to decide what size runways we should use. That is an 
administrative detail, and if you start in on those and start recommending 
administrative details to the states you will be here until midnight, and no 
legislature, if it has any sense, will pay a great deal of attention to them, 
anyhow, because they are going to pass the administrative details on to 
somebody else to tend to. 

Mr. T. H. Kennepy (California): Has the amendment been seconded? 

Lieut. Knotts: The point of order about the seconding has been well 
taken. 

The amendment was seconded. 

CHAIRMAN Lanpis: Are you ready for the question; we are now voting 
on the amendment. All those in favor of the amendment signify by saying 
“Aye.” Contrary “No.” The amendment is carried. 

We will now discuss the resolution as amended. Is there any dis- 
cussion? The question is called for. All those in favor of the motion as 
amended signify by saying “Aye.” Contrary “Nay.” The motion is carried. 

Mrs. MABEL WALKER WILLEBRANDT: May I be permitted to interpolate 
a suggestion, not really a suggestion, except merely as anent this resolution? 
You are clear out of my department; you are in the technical job of build- 
ing airways, so I am not doing anything except making a suggestion that 
might be of some value, possibly to some of the people wrestling with the 
state problem, from a state standpoint, and have not had as intimate ac- 
quaintance with the various bureaus and bodies in Washington as I have had 
in the last ten years. 

There is one of the most efficient branches of the federal government at 
present functioning under the head of a Mr. MacDonald, in the Interior 
Department, who heads the road-building department. A representative of 
that department is Mr. Woods, here, and he will bear out what I say about 
the organization, the coordination with state activities, the efficiency and 
ready helpfulness of that department. When it comes to the question of 
marking, and also the securing of federal cooperation with an enterprise 
that is analogous to road building or road marking, it is a department that 
has not been brought into contact with air people very much, but I know 














NATIONAL CONFERENCE PROCEEDINGS 569 


anybody desirous of securing help can find it if he knocks on Mr. Mac- 
Donald’s door or gets acquainted with that particular branch of the federal 
department. 

I have had a great deal of experience with this department in the 
building of roads and camps in connection with federal prisons, and have 
never called there in vain, and have found that it is a branch of the federal 
government that fits into so many of these activities that it might be useful 
to take down the name and the address. 

Mr. Locan: I should like to interpolate that Mrs. Willebrandt’s activi- 
ties have made new roads to several prisons advisable. 

Mrs, WILLEBRANDT: We were building camps and setting them at 
grading jobs. 

Professor Fagg read Resolution 6. 

Major R, Fixet (Michigan): I second the motion. 

Mr. JoHN Vorys (Ohio): I move the resolution be amended by omit- 
ting the word “giving” and all thereafter. Again I am not at all sure that 
as a very populous state I want to give them equal consideration to an 
unpopulous state, but the principle involved of studying everything and giving 
equal consideration to a whole lot of things we have not thought of is fine. 
I think it would be more helpful to omit the details and present broad 
principles. 

The amendment was seconded. 

Cot. NicHots: I think I should have an opportunity to take Mr. Vorys 
out on the side and explain. to him what is behind all this. John, you are 
infinitely more modest than some of us. We have set outselves up as 
authorities. Here is a group representing the entire United States, repre- 
senting apparently every phase of the industry of aviation, and you might 
say the allied industries, the Highway Departments, the Directors of Aero- 
nautics and various other classes of people. 

Let us take one of the smaller states that has not a technical personnel 
within the state. Let us see what happens. Let us look over the legisla- 
tion Mr. Fagg told us about yesterday, and see how many states in passing 
the acts have neglected to put in the very words that would have given the 
acts teeth. We have gone into more detail because we wanted them to avoid 
some of the pitfalls into which others have fallen. That is why we sug- 
gested the place for marking the highways. The average person thinks if 
you put a beacon on a tall building it is a great help, and you know what a 
great help it is. 

You must remember that you are from a large and populous state, you 
have a magnificent salary, your state produces presidents, you have a nice 
flat country. We also have people from Tennessee, people from Pennsyl- 
vania, people from Idaho and Maine, and the federal government has for- 
gotten such states exist. Let us take the traveling public and see what we 
want to do for them. Do we want to make it absolutely necessary for air 
lanes to be the same as the rivers, to follow devious routes such as we have 
from New Orleans to St. Louis? That is what will happen if you are 
going to fly over country which is mountainous and not adequately provided 
with air lanes and intermediate landing fields; consequently, if we want to see 
the development of the country as a whole, we want to see that the entire 
country is developed, and the place to put the intermediate landing fields is 
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not in North Dakota, where you can land anywhere and thank God it is 
North Dakota, but states like Pennsylvania, Tennessee and the other states 
that have no landing fields. We know we always like to take the shortest 
route, and we are not going to speed up transportation unless we have the 
intermediate fields and those lanes, and that is why we felt we could afford 
to go on record as advocating that the entire United States be made 
practicable for flying. 

If we are wrong, well and good. We are not attempting to dictate to 
them at all. We are trying to give the benefit of a little experience, and 
are merely expressing our thoughts, and I do not know why we should be 
hesitant about expressing ourselves, because the people on the other side 
of the fence are not going to be hesitant. 

Mr. Vorys: I think if you read the resolution down to the word 
“giving” you will find that up to there it expresses fully enough all Mr. 
Nichols has stated, and it then goes ahead to lay out a very specific way in 
which these airways shall be set out, which does not carry out the idea he 
expressed at much greater length and which does not follow the system 
used in the federal road building projects, and which does not do anything 
that I can see except to make all of the states which are small, which have 
no airports and little population, want to vote for this, and all of the states 
which are large and have a large number of people want to vote against it. 

I think a mere reading of the resolution will explain why it is utterly 
unnecessary and why it may be harmful, it will be harmful, to leave in such 
a specific confusing statement as the last part. 

Proressor FacG: May I suggest that in the resolution there are two 
cases of “giving” and I am not entirely sure myself which of the two Mr. 
Vorys refers to, and I wonder if the others are? Do I tnderstand you 
refer to the second or the first? 

Mr. Vorys: I think I refer to the first. 

Proressor Facc: Then if it were struck out from the first, it would 
recommend “that the Conference go on record as favoring the establishment 
of a comprehensive system of national airways.” 

Mr. Vorys: That is correct; the first “giving.” 

CHAIRMAN Lannis: Is there any further discussion? Are you ready 
for the question on the amendment? All those in favor of the amendment 
signify by saying “Aye,” those opposed, “Nay.” The “Nays” have it. 

We are now voting on the resolution as originally proposed. Is there 
any further discussion? Those in favor indicate by saying “Aye.” Those 
opposed, “Nay.” The resolution is carried. 

Professor Fagg read Resolution 7. 

The resolution was severally seconded. 

CHAIRMAN Lanpis: Is there any discussion? 

Mr. Vorys: At the risk of being increasingly unpopular, I wish to move 
that from that resolution the phrase “and with power to draft rules of 
voting” be stricken out. I think the reasons are obvious. The scope, and 
so forth, is all right, but I do not see how I can come here, although sent 
by the Governor of Ohio, and give nine people power to draft a future 
legislative conference that will have great influence over the future of air 
law and the industry, and give them among other things power to decide 
how they are going to vote. I do not think it adds anything in this par- 
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ticular instance that is necessary. I think it adds something which makes me 
unable to vote for it as it is, and makes me able to vote for it with that 
stricken out. 

Mr. T. H. Kennepy (California): I second the amendment. 

Mr. Russety Witcox (Wisconsin): May I suggest in Mr. Vorys’ 
amendment that when we make the amendment that the recommendations 
of the nine members of the committee be reported back to such a meeting 
as this, to be then voted on. You have stricken out the power to vote and 
report, and so forth. That nine-member committee is to report back to a 
conference such as this and be voted on by that conference. That is what 
I suggest. 

CHAIRMAN Lanpis: Then you are not speaking to the point. The 
amendment is to eliminate a phrase providing this committee with authority 
to draft rules for voting. 

Cor. Nicoors: As the defender, I will address myself to the principal 
aggressor. I am afraid you misunderstood this completely, John—“to vest 
in such committee power to draft rules for voting at such conference.” 
Here is the thought behind all this: Do we want another conference or do 
we not? If we do, what do we wish to cover? If we go on record and 
say we want it, we are answering for those who have sent us here. We 
are state delegates, most of us. We do not feel we have the authority to 
say that. 

Now, if we have a committee which is appointed to determine the 
necessity or advisability of having another meeting, they can ascertain by 
correspondence with the Governors of these various states whether it is 
desirable to call another meeting; then, if so, determine the place which 
must be mutually satisfactory, the time and the scope. Then the matter of 
voting comes up, and the thought behind that was, if we feel that part should 
be in a separate resolution, we can put it there, but we felt that this com- 
mittee, by consulting with the Governors of these states, could determine 
what the best method was for voting. 

I personally feel each state should have one vote, and I should be 
opposed to having the state send one member with the entire vote. I think 
the states should send a number of delegates and the majority vote of the 
delegates is the state’s vote on any question. I want to clear this up. Do 
you think the question of leaving the authority for drafting rules under 
those circumstances is objectionable? 

Mr. Vorys: I think the resolution as read does not say what your 
explanation explains. It does not say that this committee of nine is to take 
a poll of the states, in substance, to improve the layout they propose. Your 
resolution, in its terms, gives the committee of nine power to decide whether 
they will have another conference, and how, when and where they will have 
it, what they will do and how they shall vote. 

If you put in there, and that might be a very proper way to do it, some- 
where at the end or the middle or any other place you like, what you have 
included in the explanation, that the Governor of Ohio and his duly con- 
stituted advisors on such matters will have the opportunity of looking over 
the set-up that the committee of nine suggests, and of approving or disap- 
proving of it, that it will be mailed on for their consideration, they can 
recommend any old thing, but if the committee of nine, as the resolution 
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certainly reads, is to have complete power to determine when, where, and 
so forth, we have another conference, then I think their powers should not 
be too broad or we will be embarrassed. 

Mr. Georce B. LoGan (Missouri): May I suggest something that might 
clear this up: Instead of this committee drafting rules regulating the vot- 
ing, that it recommend rules concerning the method of voting to the next 
conference. May I make that amendment with your permission? 

Mr. Vorys: Are you incorporating what Colonel Nichols is suggesting? 

Mr. Locan: I am going to amend the resolution so the committee of 
nine may determine the time of the conference, scope and place, and may 
recommend rules concerning the voting to the conference. 

Mr. Vorys: I think Col. Nichols’ own suggestions were better. What 
the gentleman probably thinks I meant was that the question of the advis- 
ability of the meeting and the meeting place and time and scope should be a 
question of this committee following the thoughts of the various governors 
to determine whether the things are possible. Logically, we are not going 
to call a meeting unless there is necessity for it. 

I appreciate your feeling for me, but there are other members of the 
committee, and they will have normal intelligence, and they are going to 
determine the necessity or advisability of a conference by finding out whether 
the governors want such a meeting, and the governors are going to say when 
they think it will be satisfactory. Would they call a meeting if there were 
only the governors of Wisconsin and Ohio agreeing? 

Cot. NicHots: We might. 

Mr. Vorys: Then we will not be on the committee. 

Lieut. Knotts: There is an amendment that has been seconded, to 
strike out the words “and with power to draft rules for voting.” What 
Mr. Logan has suggested is a suggestion to the mover of that amendment, 
so what we have before the house is the amendment to strike out these 
words. 

CHAIRMAN Lanpis: Is there further discussion of that amendment? 

Lieut. Knotts: I confess, Mr. Chairman, that there has been mutila- 
tion, and the parliamentarian can not decide what is left. 

CHAIRMAN Lanois: Will the Resolutions Committee reread the orig- 
inal resolution? 

Proressor Facc: “REso._vep, That the Chaizman of the Conference be 
authorized, and hereby is instructed, to appoint a committee of nine mem- 
bers for such purpose, and that such committee shall prepare and submit 
suggested rules for voting at such Conference.” 

CHAIRMAN Lanois: Is that resolution as revised acceptable to you, Mr. 
Vorys? 

Mr. Vorys: I did not get the last he read. 

Professor Fagg reread the revised resolution. 

CHAIRMAN Lanpis: The question is, do you want to withdraw your 
motion to amend, or do you not? If not, we will proceed to vote on it. 

There is an amendment proposed to the original resolution to strike out 
the words referring to rules and voting. It has been seconded and discussed. 
Is there any further discussion? If the amendment passes, those words 
will be struck out. 
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All those in favor of the amendment indicate by saying “Aye.” Con- 
trary, “Nay.” The “Nays” have it; the motion is lost. We will now vote 
on the original motion as it has been tampered with by the Resolutions 
Committee. 

Mr. Vorys: Whom are you going to submit it to, the Conference or the 
governors? 

CHAIRMAN Lanpis: The Conference, so the Conference will have the 
power of determining its own rules. 

Mr. Vorys: That is implied, I presume. 

CHAIRMAN Lanpis: It is very clear to the Chair that that is what that 
means. I am sure that is the intent of the Committee. All those in favor 
indicate by saying “Aye.” Those opposed, “Nay.” The motion is carried. 

Professor Fagg read Resolution 8. 

The resolution was seconded. 

CHAIRMAN Lanois: All those in favor indicate by saying “Aye.” 
Those opposed, “Nay.” The motion is carried. 

Mrs. WILLEBRANDT: I should like to suggest an added resolution, if that 
be in order at this time. 

Lieut. Knorts: It is all right, provided it is in writing. 

Mrs. WILLEBRANDT: It happens to be one of the courtesy resolutions. 

“REsoLveD, That it be the sense of this meeting that the President of 
this Conference be authorized to communicate with the Secretary of Com- 
merce of the United States relative to the Conference which it has been 
suggested will be called by the federal government, and to offer to the federal 
government the full cooperation of this organization and its committee.” 

The resolution was seconded by Col. Nichols. 

CHAIRMAN Lanois: Is there any discussion? Those in favor of the 
resolution indicate by saying “Aye.” Those opposed, “Nay.” The resolu- 
tion is carried. 

Mr. T. H. Kennepy: I want to ask the Resolutions Committee about 
a resolution I presented to Mr. Fagg this noon. It was my understanding 
all resolutions were to be reported out by the committee. This resolution 
was not reported out. 

Mr. Paut J. THompson (Minnesota): I handed in a resolution the 
other day that was not reported out. 

Cot. NicHots: I am sorry about both of those. They were acted upon 
unfavorably by the committee. 

Mr. THoMpson: With reference to the resolution I presented relative 
to federal aid for municipal airports, there has been considerable discussion 
of that for some time all over the country. I am the attorney for the 
Minneapolis Park Board which operates the airport there. I move, Mr. 
Chairman, that the resolution which I presented, without its being read, 
be referred to the committee of nine to consider and report at the next 
Conference. 

CHAIRMAN Lanois: I fear that is a violation of the rules of the Con- 
ference. The resolution must be presented to the Conference. 

Cot. NicHots: All resolutions heretofore presented have received the 
endorsement of the Resolutions Committee. We have three which did not 
receive any votes at the hands of the members of that committee. 
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The first is a resolution submitted by Mr. Paul J. Thompson, of Min- 
nesota, relative to Public Airports. 
“WueErEAS, The air is free for navigation and can only be monopolized 


by control of airports, and wet 
“Wuereas, The existence of municipal and public airports is a necessity 


to prevent the air from being monopolized, now therefore be it 

“RESOLVED, That until such time as public airports become self-supporting, 
such airports when used in interstate commerce be entitled to federal aid.” 

CHAIRMAN Lanpis: Mr. Thompson, do you desire to refer that to this 
committee? 

Mr. THompson: Yes, I move it be done. 

The motion was seconded, voted upon and carried. 

Cot. NicuHots: “Be Ir Resotvep, That the First National Legislative 
Air Conference go on record as favoring the adoption of an amendment to 
the Constitution of the United States providing that the exclusive ownership 
in all navigable air space over all the territory of the United States shall be 
vested in the Government of the United States and that all powers of regu- 
lation of the use of said air space in any manner whatsoever shall be ex- 
clusively vested in the Federal Government subject to the power of the 
Federal Government to divest itself of said ownership or to delegate said 
powers of regulation or any of them to the several states or political sub- 


divisions thereof.” 
That is a resolution presented by Mr. Thomas Kennedy of California. 


Mr. Kennepy: I would like to say a few words in support of the 
motion. Mr. Chairman, gentlemen and ladies of the Conference, this is not 
a new subject. I am perfectly willing to admit that. It is a subject that 
has received the careful consideration of the American Bar Association 
Committee on Air Law for a period of several years. In fact, the proposi- 
tion was originally placed before that committee for an amendment giving 
exclusive jurisdiction in all air matters to the federal government. 

Shortly after that proposition was presented to the American Bar Asso- 
ciation Committee, I believe in 1922, the Committee decided that that would 
be an impractical step. They felt at that time that the matter of air regu- 
lation and air law was not sufficiently developed to permit any hope of the 
states surrendering the wide powers therein suggested to the federal govern- 
ment. However, things have moved since that date. Today we have the 
advent of real air commerce. We have an industry that is established, but 
it is still an infant industry, and it is making great strides, but with diff- 
culty. I believe if anything has been developed by this Conference, the fact 
has been developed that serious impediments to the proper growth of air 
commerce and aeronautical industry are imminent, and they are imminent 
because of the fact that the state governments are more or less disposed at 
this time to meddle with air regulation and air legislation. 

It is all very well to subscribe to the theories of law as set forth most 
ably by the gentleman from Missouri yesterday or Monday. I believe he 
has a correct analysis of the law, that is, the present status of the law gives 
the state governments certain very definite powers as to property rights and 
regulations. There is no question about it, and I do not believe for one 
minute we will get away from that, but an amendment to the federal con- 
stitution, however, I believe is absolutely necessary if we are going to go 


ahead in aviation. If we have forty-eight states, the District of Columbia 


and the federal government all trying to regulate aviation and airports and 
the business of flying and the policing of aircraft and airmen, I am afraid 
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we are headed for a quagmire that will strangle this business. It is abso- 
lutely absurd to hope that we can force through an amendment to the federal 
constitution in a very short time. I am perfectly willing to admit that also, 
but I do believe we should start along that line and start now. 

This being the First National Conference on the subject, it seems to me 
we should take a stand in that direction. There have been various criticisms 
of federal administration; that is perfectly obvious, and what with the ex- 
ample of the noble experiment in the form of the Eighteenth Amendment, 
etc., ad infinitum, one might be constrained to say the federal government is 
impotent to regulate almost anything, but nevertheless, I think any quarrel 
along that line is a quarrel with principles. The federal government is a 
strong government, perfectly capable of regulating all phases of aviation, if 
enough money is put forward, if the proper personnel is put into the field 
so to do, and merely because we have not to date had sufficient money, and 
have not had sufficient men in the administration of the Air Commerce Act, 
is no reason that can not be remedied and we can not go forward on a 
federal plan. I believe fifteen years hence, if we proceed along the lines we 
are now following, we will find that we have air commerce absolutely 
strangled in this country. The speed of aircraft is a thing to be considered; 
think of crossing the United States in twelve hours. What can we do with 
state regulation under such a system of circumstances? Twelve hours from 
coast to coast—some thirty states covered. 

We this morning had a good example of the conflict of law in the 
question of tickets in one state with a limitation very good in one state and 
in several other states absolutely out. What can we hope for? I think it is 
absolutely necessary that we all get together and work for a federal amend- 
ment that will give to the government of the United States the absolute 
ownership of air space, and give it the exclusive power of regulation. Merely 
because it is a distant hope is no reason we should despair of its final passage, 
and I urge this conference go on record as favoring the resolution. 

CHARMAN Lanpisi The gentleman from California has moved the 
adoption of his resolution. Are you ready for the question? 

Mr. Joun J. Wicker, Jr. (Virginia): I am from Virginia. I hoped 
somebody was going to get up and say something. I would say that this is 
such a revolutionary proposition, states have so very little left already, with 
so much in Washington, that I do not think there is room for anything else. 

Mr. Crook (Texas): I feel some hesitancy in getting up, because I 
feel like an intruder, coming in at the last hour, but there are two funda- 
mental aspects that should condemn the resolution. The first is unlimited 
ownership of air space. That in itself ought to condemn the resolution, 
because it gives no height, and certainly the people of the United States will 
never ratify an amendment which would give such unlimited ownership of air 
space to the government. It might be that above 10,000 feet they would 
grant it. 

The other is, the legal fraternity of the country is already in agreement 
that the federal government already has an unlimited control of the air for 
the purpose of interstate transportation, and it makes no difference where 
the interference in intrastate may come in, the federal government can im- 
mediately eliminate it, and the Supreme Court will have to back up its long 
line of decisions in that respect. 
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CHAIRMAN Lanois: Is there any further discussion? If not, those in 
favor of the resolution indicate by saying “Aye.” Those opposed, “Nay.” 
The motion is lost. 

Cot. Nicuots: I have one further resolution, which was submitted to 
me unofficially. 

“WHEREAS, Two international conferences had been held in Paris in 
1925 and in Warsaw in 1929 to codify international private air law; 

“WHuerEAS, The Warsaw Conference adopted a Convention regarding car- 
riers’ liability in air transport; 

“Wuereas, It is contemplated that similar conferences will be convoked 
in the future to codify private international law on invoices, insurance, 
damages, ownership, renting, status of passengers and other subjects; 

“Wuereas, Thirty-one states now collaborate in a Comité International 
Technique d’Experts Juridiques Aériens to study and frame projects of 
conventions on air law previous to the submission of such drafts to the 
international conferences ; 

“WuHerEAS, These States comprise the leading aviation nations with the 
exception of the United States, including the Argentine, Austria, Belgium, Brazil, 
China, Czechoslovakia, Denmark, Dominican Republic, Egypt, France, Ger- 
many, Great Britain, Greece, Guatemala, Hungary, Italy, Japan, Jugoslavia, 
Lithuania, Luxembourg, Mexico, the Netherlands, Peru, Poland, Portugal, 
Roumania, Spain, Sweden, Switzerland, Turkey and the U. S. S. R. 

“WHerEAs, It is to the interest of the United States to be actively repre- 
sented in the formulation of what is rapidly becoming the code of private 
international air law; and 

“Wuereas, Adherence to the Comité International Technique d’Experts 
Juridiques Aériens entails a moderate expenditure of only two hundred 
dollars per annum, be it 

“REsOLveD, By the First National Legislative Air Conference that the 
Congress of the United States be respectfully urged to adopt a resolution 
providing for the adherence of the United States to the Comité International 
Technique d’Experts Juridiques Aériens.” 

CHAIRMAN Lanois: The resolution is lost for lack of a mover. 

Are there any further resolutions? 

Mr. JoHN Vorys (Ohio): In the absence of further resolutions, I have 
an oral resolution which I should like to present, and it is, 

“Be It Resotvep, That this Conference, the work of the Resolutions 
Committee being at an end, extend its thanks and congratulations to Colonel 
Nichols and his able confréres for their intelligent and splendid work in 
presenting the resolutions to us.” 

Lieut. Knotts: I second the motion. 

CHAIRMAN Lannpis: Is there any discussion? 

All those in favor of the resolution indicate by saying “Aye.” Con- 
trary, “Nay.” The motion is unanimously carried. 

Is there any further business to come before the Conference? If there 
is not, the Chair would like to take the opportunity of explaining how 
grateful he and his associates are for your very, very hearty and splendid 
cooperation. The results of this Conference have exceeded our hopes. Cer- 
tainly from the splendidly worth-while papers and the debate we may feel 
sure we have started on a long, long road, but one which will contribute 
greatly to the future prosperity and security of our people. 

The Chair now declares this Conference adjourned. 
The conference adjourned at four-forty-five o'clock. 
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RESOLUTIONS ADOPTED 
by the 
FIRST NATIONAL LEGISLATIVE AIR CONFERENCE 


I 


Wuereas, The State of Illinois, by its governor, the Honorable Louis 
L. Emmerson, the Illinois Aerial Navigation Commission, the Illinois Com- 
merce Commission, the Chicago Association of Commerce, and the Air Law 
Institute have all cooperated in the calling and sponsoring of the First 
National Legislative Air Conference; therefore be it 

ReEso.tvep, That a vote of thanks be and hereby is expressed to them 
for the hospitality, pleasure, and profit afforded to those attending the 
conference. : 


II, 


Wuereas, Uniformity of air legislation and regulation among the several 
States is desirable, it is 

RECOMMENDED, That, in so far as the conditions peculiar to each 
State permit, each State be urged to bring its legislation and regulations into 
conformity with the Federal regulations as to Air Traffic Rules and the 
licensing of aircraft and airmen. 


ITI. 


Wuereas, The Conference recognizes that there is a distinct and ap- 
propriate field for State regulation of aviation, and 

Wuereas, There is a desire to study more completely the possibili- 
ties of flexibility. and coordination between the Federal and State govern- 
ments, it is 

RECOMMENDED, That the chairman of the Conference be authorized 
and hereby is instructed to appoint a Committee to undertake a study of 
the Province of the Federal and State Governments in the matter of avia- 
tion regulation, which Committee shall take cognizance of and consider the 
peculiar needs of the individual States in this regard. 


IV. 

RESOLVED, 

1. That the First National Legislative Air Conference recommends 
each State provide by law for the purchasing and leasing or acquiring by 
other means of ground for Airports and construction of same by municipali- 
ties and other political subdivisions of such states and further that, where 
land is purchased outside the limits of a municipality or other political sub- 
division of such state, consideration be given to necessary legal requirements, 
such as enabling acts, so as to permit of the necessary police regulation by 
the municipality or other political subdivision aforementioned over such air- 
ports. 


2. That, whereas the usable length of runways is influenced by topo- 
graphical conditions and hazards of approach, and whereas experience has 
demonstrated that landing field runways not suitable under all weather con- 
ditions may be suitable under certain conditions, it is recommended that, with 
these considerations in mind, each State provide for the promulgation of 
regulations setting forth a minimum requirement to be met by all airports and 
landing fields with suitable provisions covering fields for emergency and 
temporary use. 


3. That each State should undertake the development of a State System 
of Airways conforming to the standards of the Federal System. 
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4. That each State require by law the air marking of airports accord- 
ing to the uniform standards laid down by the United States Department of 
Commerce. 

5. That each State require by law marking of Municipalities, said mark- 
ing to conform to the standard recommended by the United States Depart- 
ment of Commerce, and, further, that a competent State official have author- 
ity to remove confusing air markings. 


V. 


Wuereas, The increased safety of the air traveling public depends in 
large part upon the establishment and maintenance of airways linking all com- 
munity centers, therefore be it 

RECOMMENDED, That the Conference go on record as favoring the 
establishment of a comprehensive system of national airways, giving equal 
consideration to all sections of the country without regard to questons of 
population density, but giving greatest consideration where topographical 
conditions are most unfavorable to flying. 


VI. 


Wuereas, The First National Legislative Air Conference has by its 
deliberations contributed greatly to the knowledge and mutual understanding 
of public officials, lawmakers and the aviation industry, relative to the legis- 
lative and regulatory problems connected with aviation, and 

WuereAs, Such knowledge and understanding is of vital import in 
building the sound, safe, prosperous conduct of aviation so necessary if 
this new form of Transport is to make its maximum contribution to the 
comfort, security and prosperity of the citizens of the United States, and 

Wuereas, The cenditions both physical and legal, affecting the avia- 
tion industry, are so rapidly and importantly changing, and 

Whereas, It is believed that a committee appointed for this express 
purpose could best determine the necessity or advisability, meeting place, 
time and scope of such conference; therefore be it 

Resotvep, That the Chairman of the Conference be authorized and 
hereby is instructed to appoint a committee of nine members for such pur- 
pose, and that such committee shall prepare and submit suggested rules for 
voting at such Conference. 


VII. 


Wuereas, Such regional meetings as those held by the Western States 
Aeronautical Association, the Legislative Air Parley of the Midwest States, 
and others, haye demonstrated the advisability of holding such meetings; 
therefore be it 

Resotvep, That during the interim between the present Conference 
and the second national legislative Air Conference, the representatives of 
the various States not already members of some regional organization be 
urged to organize themselves into such bodies, and that they be urged to 
hold meetings during the interim period aforementioned; and, further be it 

ResoLvep, That the States of each regional group be urged to join in 
their individual capacities, the National Conference. 


VIII, 


Reso.vepD, That it be the sense of this Conference that the Chairman 
of the Conference be authorized to communicate with the Secretary of Com- 
merce of the United States relative to a Conference which it has been sug- 
gested will be called by the Federal Government and to offer to the Federal 
Government the full cooperation of this organization and its committees, 
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Committee appointed, in accordance with Resolution Three, to study 
the province of Federal and State regulation of aeronautics. 


GrorcE B. LocaNn (Chairman), Joun M. Vorys, 
St. Louis, Mo. Columbus, Ohio. 

WiuiaM M. ALLEN, Joun J. WICKER, 
Seattle, Washington. Richmond, Va. 

W. M. Crook, Mrs, Maser WALKER WILLEBRANDT, 
Beaumont, Texas. Washington, D. C. 

CueEsteR W. CUTHELL, Reep G. Lanpis (Ex-Officio), 
New York, N. Y. Chicago, Illinois. 


Howarp C. Knotts, 
Springfield, Illinois. 


Committee appointed, in accordance with Resolution Six, to consider 
calling a Second National Legislative Air Conference. 


Joun M. H. Nicuors (Chairman), Crarence M. Knox, 


Wilwaukee, Wisconsin. Hartford, Connecticut. 
Frep D. Fac, Jr., Tuomas G. TAYLOR, 
Chicago, Illinois. Harrisburg, Pennsylvania. 
Fay Harpino, JoserpH D. Woon, 
Bismarck, North Dakota. Boise, Idaho. 
LeLanp Hyzer, Wit1aM C. Youne, 
Miami, Florida. Akron, Ohio. 
Tuomas H. KENNEDY, Reep G. Lanois (Ex-Officio), 


Los Angeles, California. Chicago, Illinois. 
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EDITORIALS 


RECENT ADDITIONS TO THE EDITORIAL BOARD 


With this number of the Journal of Air Law, four new mem- 
bers are added to the editorial board. Dr. Arnold D. McNair, 
visiting lecturer to the Summer Air Law Institute, has consented 
to represent Great Britain and to add his efforts to those of The 
Rt. Honorable Lord Thomson, Secretary of State for Air, Great 
Britain. Those who were privileged to hear Dr. McNair’s lectures 
this past summer feel certain that his addition to the board is a 
most fortunate circumstance for the Journal. 

Col. Thad H. Brown, General Counsel for the Federal Radio 
Commission, brings added strength to the distinguished representa- 
tives of the radio law field. His wealth of past experience and 
immediate position of responsibility will make possible valuable 
contributions to the pages of this Journal. The cooperation of Dr. 
McNair and Col. Brown will continue the policy of joint endeavor 
on behalf of a body of internationally recognized experts in work- 
ing out the problems associated with air law. 

Professor Kenneth Colegrove, of the Department of Political 
Science of Northwestern University, is the third new member to 
be added to the editorial board. Professor Colegrove has recently 
returned from a year in Paris where he has been editor of the 
“European Economic and Political Survey” and he has just com- 
pleted a book on “International Control of Aviation.” 

Dean William G. Hale, School of Law, University of Southern 
California, succeeding Dean Justin Miller, now of Duke University, 
has been associated with The Journal of Air Law from the very 
beginning, when he was Dean at Washington University of St. 
Louis. His efforts have added greatly to the Journal and the Air 
Law Institute. 





THE SUMMER INSTITUTE 


Nearly a hundred lawyers, law students and operators from all 
over the United States met in Chicago from August 6-19 at the 
first international course of lectures on air law. During the first 
eight days, five lecture courses were offered on the various phases 
of aviation and radio law. An average attendance of slightly over 
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seventy persons was maintained during the forty lectures, which 
is most creditable. 

The visiting attorneys came from Washington, Oregon, Cali- 
fornia, Utah, Florida, Rhode Island, Tennessee, Minnesota, Col- 
orado, Kentucky, Michigan, Wisconsin, District of Columbia, Mis- 
souri, and Illinois. 

Dr. Albert Roper, Secretary-General of the International Com- 
mission for Air Navigation, presented a series of eight lectures 
dealing with the origin, development, and functioning of the Inter- 
national Commission, established by the Convention of October 13, 
1919. His perfect knowledge of English and his clear and detailed 
exposition of the problems arising in international regulation were 
thoroughly appreciated. To mention only the lectures given by 
this distinguished French representative would be to overlook the 
dynamic personality and charm of manner that has made possible 
such a high degree of international accord. M. Albert Roper will 
not be forgotten in America! 

Dr. Arnold D. McNair, representing the Secretary of State for 
Air of Great Britain, delivered eight lectures on air law as deter- 
mined by common law principles and British statute law. No Eng- 
lish representative could have been more satisfactory to the Ameri- 
can audience, either for the scholarly presentation of a most diffi- 
cult subject or for the personal magnetism which makes association 
so pleasant. His lecture hours were accorded full attendance and 
the chief regret was that he had only eight hours for his subject. 
Suffice it to say that his efforts were so well received that already 
preparations are being made for him to return to Northwestern 
University as visiting professor! 

Mr. Logan presented the American viewpoint on aeronautical 
law in his usual clear, incisive and scholarly manner. The brilliant 
review of the principles of radio law by Mr. Caldwell furnished 
a most interesting and instructive series of addresses. The seminar, 
or round-table, so capably conducted by Professor Zollmann, made 
possible an exchange of ideas both on aeronautical and radio law 
and proved to be one of the most valuable parts of the whole in- 
stitute. 

In behalf of the Air Law Institute, the Managing Director de- 
sires to take this opportunity to express again his sincere apprecia- 
tion to the visiting lecturers for a most excellent presentation of 
material and for their splendid cooperation in making the first 
summer institute so successful. From the expressions of those in 
attendance, this first meeting served a very real purpose in the de- 
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velopment of air law, and proved to be an important step in the 
right direction! 





FIRST NATIONAL LEGISLATIVE AIR CONFERENCE 


From August 18-20, representatives from a majority of the 
States met, in conjunction with the Summer Air Law Institute, in 
the First National Legislative Air Conference. The Conference was 
called and sponsored by the State of Illinois, through its governor, 
Hon. Louis L. Emmerson, The Illinois Aerial Navigation Com- 
mission, the Illinois Commerce Commission, the Chicago Associa- 
tion of Commerce, and the Air Law Institute. 

The Conference was more than a mere meeting of delegates. 
It was a meeting with a very definite purpose—which purpose was 
“to provide opportunity for a thorough discussion of the problems 
associated with state regulation of aviation, by a select body of 
representatives of each state, for the purpose of bringing about 
greater uniformity in the laws, more adequate regulation, and the 
promotion of aviation development generally.” ; 

A reading of the proceedings of this Conference, published 
officially in this number of the Journal of Air Law, will make clear 
how closely the objectives have been realized. The program of 
addresses was so planned as to permit the presentation of a com- 
plete picture of the legal background of aeronautical law, together 
with detailed discussion on specific topics of present importance. 

The record of this Conference speaks for itself, and the ac- 
tion taken at the meeting indicates that it will be the first of others 
to succeed during the next few years. The Journal wishes to offer 
its congratulations to those who realized the need for such a Con- 
ference and who shouldered the responsibility of making it serve 
that need! 














THE BROADCASTING OF COPYRIGHTED 
WORKS 


Louis G. CALDWELL* 


The fact that near the close of the last session of Congress 
a determined effort was made to pass the Vestal Bill* and the proba- 
bility that the effort will be renewed at the next session offers an 
occasion for a brief review of the present state of the law on the 
broadcasting of copyrighted works.’* The primary purposes of 
the bill, as stated in the accompanying report? submitted by Con- 
gressman Vestal, from the Committee on Patents, are as follows: 


“This general revision of the copyright law provides for— 

“(1) Automatic copyright by which the copyright is conferred upon 
the author upon creation of his work, a right so limited by various pro- 
visions of the bill as to be made a privilege; 

“(2) Divisible copyright, which permits the assignee, grantee, or licensee 
to protect and enforce any right which he acquires from an author without 
the complications incident to the old law; 

“(3) International copyright, which enables American authors, merely 
by complying with the provisions of this act, to secure copyright throughout 
all the important countries of the world without further formalities.” 


It is not my purpose to discuss either the desirability of accomplish- 
ing these purposes or the adequacy of the bill thereto. I shall limit 
myself to calling attention to the only provisions which directly 
affect radio broadcasting. Section 1, in defining the scope of pro- 
tection, provides that “such copyright includes the exclusive right” 


“To copy, print, reprint, publish, produce, reproduce, perform, render, 
exhibit, or transmit the copyright work in any form by any means, and/or 
transform the same from any of its various forms into any other form, 
and to vend or otherwise dispose of such work; and shall further include 
(but not by way of limitation because of the specific enumeration of the 
subject matter hereafter stated) the exclusive rights— 

eS ee ee 

“(g) To communicate said work to the public by radio broadcasting, 

rebroadcasting, wired radio, telephoning, telegraphing, television, or by any 





*Of the Chicago Bar. 
1, H. R. 12549. 71st Cong., 2d Sess. 


la. See chapter on the subject in Stephen Davis, Law -of Radio Com- 
munication, New York, 1927, and note in Univ. of Pa. Law Rev., Vol. 75, 
p. 549 (April, 1927), for excellent reviews of the state of the law up to 1927. 


2. No. 2016. 
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other methods or means for transmitting or delivering sounds, words, images, 
or pictures whether now or hereafter existing.’ 


It is evident that the foregoing provisions are designed to 
accord the most complete protection to the author (including, of 
course, the composer) not only against broadcasting and rebroad- 
casting of a copyrighted work but also communication of the work 
to the public by loudspeaker, telephone wires, or any other means. 
In view of the automatic copyright provided by the bill and the 
elimination of any preliminary formalities, a great burden is placed 
upon the broadcaster and on the person operating a loudspeaker 
in a public place, which is only partly mitigated by the provision 
with respect to innocent infringement.* 

On June 28, 1930, the bill was considered by the House of 
Representatives and, in the course of a heated debate, several 
amendments were agreed to.° One of the amendments provided 
that the bill should not apply to reception by radio unless a specific 
admission were charged therefor.* Considerable opposition having 
developed, Congress adjourned before a vote was taken on the bill. 

Space will not permit a detailed review of the history and 
nature of amendments to the Copyright Act which have been pro- 
posed in Congress with a view to lighten the burden of broadcasters. 
Early efforts were directed toward the complete exemption of 
broadcasters from liability from infringement. At a later date 
the efforts were directed toward amending the Copyright Act so as 
to make the same provision for broadcasting as the Act now makes 
for mechanical music.” 

Such decisions as have so far been rendered by United States 
courts on the broadcasting of copyrighted works have had to do 





3. See also subparagraph (d) in which the word “broadcast” appears. 

4. Sec. 15 (d). 

5. Cong. Rec., Vol. 72, No. 157, June 28, 1930, pp. 12428 et seq. 

6. Another amendment provided that reproduction of a musical com- 
position on a coin-operated machine, or similar mechanical musical reproduc- 
tion, should not be deemed a public performance for profit. Coin-operated 
radio Teceiving sets are now on the market. On the question whether a 
receiving set is a “musical instrument,” “mechanical device,” “machine,” etc., 
see Dunbar v. Spratt- ei Co. (Ia., 1929), 226 N. W. 2: People v. Con- 
gress Radio, Inc., et al. (1929), 232 N. Y. ‘Supp. 647, 133 Misc. Rep. 542; 
The Augusta (E. D., La., 1926), 15 F. (2d) 727; The Katherine (E. D., 
1926), 15 F. (2d) 387 ; Brand Co. v. U.S. (1925), 47 T. D. 40649-G. A. 8929 : 
Allen Forwarding Co. v. U. S. (1926), 49 T. D. 41506-G. A. 9123. 

7. Proceedings of the Fourth National Radio Conference, Nov. 9-11, 
1925, Govt. Pr. Off., 1926. To this end two bills, S. 2328 and H. R. 10353 
(69th Cong., Ist Sess.) were introduced in Congress early in 1926. These 
bills were never reported out. See the printed record of the joint hearings 
held by the Committees on Patents, April 5-10, 1926, for the considerations 
urged for and against their enactment. 
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entirely with musical compositions, with respect to which the inter- 
pretation of the statutory phrase “public performance for profit’’® 
has been the important question. No decision defining the ap- 
plicability of this phrase to broadcasting has yet been rendered 
by the Supreme Court of the United States, although, as is pointed 
out below, a case is now pending before that Court which may 
lead to such a decision. By reason of decisions of lower and 
intermediate courts® and by reason of a refusal of the Supreme 
Court to grant a petition for certiorari’, one proposition, and one 
only, may be regarded as fairly definitely established: the broad- 
casting of a copyrighted musical composition performed in the 
studio of a broadcasting station is a “public performance for profit. r 
The holdings that the performance is “for profit” are based largely 
on the decision of the Supreme Court in Herbert v. Shanley;“ 
the holdings that the performance is “public” are based on obvious 
facts having to do with the nature and purpose of broadcasting. 
The same or similar conclusions have been reached by courts in a 
number of other countries,!? although not in all countries.7* 

By reason of certain other decisions of district courts, two 
other propositions have been passed upon but, in the absence of 
decisions by reviewing courts, must be considered as not yet settled. 





8. Sec. 1 (e) of Act of Mar. 4, 1909, 35 Stat. 1075. In the footnotes 
which follow I shall refer to Revue Juridique Internationale de la Radio- 
electricite as “Rev. Jur.,” and Archiv fiiy Funkrecht, as “Archiv.” 

9. M. Witmark & Sons v. L. Bamberger & Co. (D. C., N. J., 1923), 
291 Fed. 776; Jerome H. Remick & Co v. American Automobile Accessories 
Co. (C. C. A., 6th, 1925), 5 F. (2d) 411, reversing decision of district court 
reported in 298 Fed. 628. 

10. Jerome H. Remick & Co. v. American Automobile Accessories Co., 
1925, 269 U. S. 556. 

11. (1917), 242 U. S. 591. 

12. There are, of course, differences in the phraseology of the statutes 
of different countries which might be important in a more critical study of 
the subject. See the chapter on Funkurheberrecht (Part V, Sec. 25) in 
Neugebauer Fernmelderecht und Rundfunkrecht, p, 812. Among the de- 
cisions may be cited the following: 

Australia: Chappell & Co., Ltd. v - Gopeietet Radio Co. of Aus- 

tralia, Ltd. (Sup. Ct. of Victoria, 1925). V R. 350. 

Great Britain: Messager v. British Broodeasting Co., Ltd. (1927), 

2 K. R. 543, reversed on another point, 44 T. L. R. 247, see note in no. 

France: Societe des Auteurs, Editeurs et Compositeurs c. Societe 
des Amis de la Tour Eiffel et Privat (Tribunal Civil de la Seine, 3e 

Chambre, Mar. 22, 1927) ; Rev. Jur., Vol. V, p. 52; Societe, etc. c. Lherbier, 

directeur regional aes P. T. T. de Marseille (Tribunal Correctionnel de 

Marseille, July 30, 1927), Rev. Jur., Vol. IV, p. 166. 

Germany: Entscheidungen des Reichsgerichts in Zivilsachen, May 

12, 1926, I 287/25 and I 422/25; and cases cited in Neugebauer, p. 823, 

footnote 19. 

13. Austria: see Baumbach v. Oesterreichische Radio-Verkehrs a. b., 
Rev. Jur., Vol. IV, p. 310, also see Vol. III, p. 113. 
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One of them has to do with the situation where performance of 
the copyrighted musical composition takes place in a place open to 
and patronized by the public (e. g., a theatre, hotel, restaurant, or 
dance hall), is brought to the broadcasting station’s transmitter by 
means of microphone and wire connection pursuant to arrangement 
between the broadcaster and the proprietor of the public place, 
and is broadcast to the public. In the only reported case dealing 
with such a situation, the question first arose on a motion for 
temporary injunction and a cross-petition for dismissal of the bill; 
the district court held that if the performance of a musical composi- 
tion by a hotel orchestra was authorized by the owner of the copy- 
right, then the broadcasting of it 


“merely gives the authorized performer a larger audience, and is not to be 
regarded as a separate and distinct performance of the copyrighted compo- 
sition upon the part of the broadcaster.’”’4 


‘When the case was heard on the merits, however, it appeared that 
the performance by the hotel orchestra was unauthorized. The dis- 
trict court (another judge sitting) held that in such a case the 
broadcaster “participates in the infringement.”'* The principle 
announced in the interlocutory decision (and not negatived by the 
decision on the merits) has obviously many implications which are 
of great importance. It applies to the transmission of such author- 
ized performances by means of wire and amplifiers to other rooms 
in the same hotel or to other places, public or private (including 
transmission by telephone or electric light companies to their sub- 
scribers). It applies to the transmission by wire of an authorized 
performance by the key station to a network of broadcasting sta- 
tions and the broadcasting of the performance by such stations to 
the public. It applies as between a relay broadcasting station and 
a station which rebroadcasts.'® 





Jerome H. Remick & Co. v. General Electric Co. (S. D., N. Y., 
1924), ‘4B. (2d) 160. 

15. Jerome H. Remick & Co. v. General Electric Co. (S. D., N. Y., 
1926), 16 F. (2d) 829. The French decisions make it clear that whether 
or not the original performance is authorized the broadcaster must get 
specific authorization in order to broadcast. I have not made sufficient study 
of the German decisions to be able to say whether the same conclusion is to 
be drawn from them. See next footnote. 

16. Neugebauer (supra, pp. 839-841) makes a curious distinction be- 
tween rebroadcasting and the case where two stations, connected by wire 
with the same studio, broadcast simultaneously a program performed in that 
studio. The latter case he regards as a single performance; in the case of 
rebrcadcasting he asserts that there are separate performances by the orig- 
inating station and each rebroadcasting station. He is influenced by the 
language of Art. 11 bis of the Berne Convention for the Protection of 
Literary and Artistic Property, as revised at Rome in 1928 (to which the 
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The third proposition as to which the law is as yet unsettled 
is in reality an extension of the one just discussed. It has to do 
with the situation where the broadcasting of a copyrighted musical 
composition is, by means of a receiving set and one or more loud- 
speakers, brought to an audience in a public place. The original 
performance in the station’s studio may or may not be authorized. 
The public place may be one to which an admission fee is charged 
_(e. g., a theatre or a dance hall) or it may be one in which there is 
an indirect profit (e. g., the lobby of a hotel, a restaurant, a railroad 
club car or a barber shop) or it may be one which has no commercial 
aspects (e. g., a public building or park). The only reported de- 
cisions in the United States dealing with such situations are two by 
district courts, Buck v. Duncan'* and Buck v. Debaum.1 In the 
former case the defendant hotel company in Kansas City had a 
master receiving set by means of which it furnished musical enter- 
tainment to its guests in its public rooms and also to two hundred 
private rooms by means of wires leading from the master receiving 
set; by means of this apparatus certain copyrighted musical compo- 
sitions were heard in the hotel, the performance of which by the 
broadcasting station was unauthorized. The plaintiff sued as presi- 
dent of the American Society of Composers, Authors and Pub- 
lishers. The court held that the defendant hotel did not “perform” 
these musical compositions in the sense in which the word is used 
in the Copyright Act. Among other things the court said: 


“One who plays a musical composition on a piano, thereby producing in 
the air sound waves which are heard as music, certainly performs that 
musical composition, and, if the instrument he plays on is a piano plus a 
broadcasting apparatus, so that waves are thrown out, not only upon the 
air, but upon the ether, then also he is performing the musical composition. 
He who only hears the performance is not performing. 

* kk OK * 

“The right to perform a musical composition is the right to translate 
that musical composition into waves of sound or waves of ether for the 
enjoyment of those who are enabled either by natural or artificial means to 
receive the auditory sensations those waves are calculated to produce. The 
right to perform a musical composition does not carry with it a proprietary 





United States is not a party) which gives authors “the exclusive right to 
authorize the communication of their works to the public by radiodiffusion 
(broadcasting),” and interprets “radiodiffusion” in a technical sense. He is 
also influenced by the international problem which arises when Station B in 
Country Y rebroadcasts a program broadcast by Station A in Country X. 
It is his opinion that, in view of the technical facts, no distinction should be 
drawn between rebroadcasting and the operation of a loudspeaker in a public 
place. IJbid., pp. 844 et seq. 
17. W. D., Mo., 1929, 32 F. (2d) 366. 

17a. D.C. S. D,, Cal., 1929, 40 F. (2d) 734. 
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interest in the waves that go out upon the air or upon the ether. They are 
as much the common property of all as the sunshine and the zephyr.18 
* * Ok & 


“So in this case the defendant did not intentionally perform the copy- 
righted musical composition, even if it be granted that radio reception is 
performance. The defendant has a right to have a radio in its hotel for the 
entertainment of its guests and to operate that radio. If, while it was oper- 
ating, some other than the defendant, wholly without defendant’s participa- 
tion, put upon the ether and so threw into defendant’s radio electric impulses 
which came out of the radio as an audible rendition of a copyrighted musical 
composition, that was not in any sense the act of the defendant. The intent 
of the defendant did not enter into that act. If it was a performance of a 
musical composition, it was a performance, not by the defendant, but by the 
broadcaster, on the defendant’s instrument.’’9 


The Circuit Court of Appeals for the Eighth Circuit has certified 
to the Supreme Court the question as to whether the acts of the 
hotel company constitute a “performance.” 


In the other case, Buck v. Debaum, the defendant operated a 
café in Los Angeles wherein he installed a receiving set through 
which he received the programs of various broadcasting stations. 
By this means he made it possible for his patrons to hear a certain 
musical composition broadcast by a Los Angeles station. The sta- 
tion had authority to broadcast the composition; in this respect the 
case differs from Buck v. Duncan. The court held that while what 
the defendant did was done “publicly” and “for profit,” the de- 
fendant did not “perform,” and said, inter alia: 


“The performance, which is licensed as just stated, occurs entirely in the 
studio of the broadcasting station where the copyrighted musical composition 
is lawfully used, and the action occurring at the receiving set is simultaneous 
therewith, and is in no sense a reproduction of the musical composition that is 
being lawfully performed at the broadcasting studio. The action, play, and 
use of the copyrighted composition has been completed within the studio. 

19a 

“There are certain practical considerations that in principle are of such 
importance that an extension of the property right that is made secure by 
the Copyright Act to the facts of this case would be harmful, unnecessary, 
and would lead to endless confusion and disorder. The owner of a copy- 
righted musical composition can fully protect himself against any unauthor- 
ized invasion of his property right by refusing to license the broadcasting 
station to perform his musical composition; but, when he expressly licenses 
and consents to a radio broadcast of his copyrighted composition, he must 
be held to have acquiesced in the utilization of all forces of nature that are 





18. 32 F. (2d) p. 367. 
19. Ibid. p. 368. 
19a. 40 F. (2d) p. 735. 
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resultant from the licensed broadcast of his copyrighted musical composi- 
tion.”19b 


In June, 1929, the Landgericht in the Free City of Dantzig 
reached the same conclusion on a very similar state of facts.2° The 
alleged performance by loudspeaker took place in the public rooms 
of an inn and, as in the two cases just discussed, the suit was in- 
stituted by the organization corresponding to the American Society 
of Composers, Authors and Publishers. To the same effect is a 
decision of the Amtsgericht at Sinsheim in September, 1927.74 
French and Danish courts have reached the opposite conclusion. 
In one French case”? a merchant had placed a radio apparatus at 
the entrance to his store and thus made it possible for the public 
(both within and outside the premises) to hear works in the reper- 
toire of the French Society of Authors, Composers and Publishers. 
The court held that the merchant had to get written authorization 
from the authors. It said, inter alia: 


“There is nothing to justify a distinction between the direct execution 
of a work and its execution by the intermediary of radiotelephony from the 
point of view of collection of authors’ royalties i 


19b. Ibid., p. 736. 

20. Reported in Archiv, Vol. II, p. 572; summarized in Rev. Jur., 
Vol. VI, p. 33. The summary (translated from the French) is as follows: 

“The performance of a work is the operation which permits that 
work to be heard, it being of small import whether it be due to the 
human voice or to instruments or by a purely mechanical means such 
as the phonograph. 

“It therefore seems beyond question that the production in the 
studio, and the broadcasting thereafter, are two acts constituting one 
public performance. 

“The producer of the broadcast concert is, therefore, the broadcast- 
ing company, and not be who captures that program, even if audition is 
made possible for a large number of persons by the installation of a 
loudspeaker, for the work is not produced by the loudspeaker, which does 
nothing but transmit the original production performed within the quar- 
ters of the broadcasting company. 

“This enlarging of the circle of listeners, even if it be arbitrary and 
unjustified, is not a new performance. 

“At the moment the program is broadcast, the work is offered to 
the public domain, without any limitation. Even if one wished to impose 
the payment of authors’ royalties for the diffusion of a work, it is to be 
noted that this diffusion has already been made by the broadcasting 
company and that the public audition by loudpseaker does not diffuse a 
work but merely enlarges the circle of listeners.” 

21. Archiv, Vol. I, p. 403. In this case the proprietor of a café had 
intended to give a public concert for the guests at his café and had obtained 
the necessary authorization to perform copyrighted compositions. For some 
reason the concert did not take place and the proprietor, by the use of a 
loudspeaker, substituted music from the broadcasting station at Stuttgart. 

22. Tribunal de Commerce de la Seine, Rev. Jur., Vol. III, p. 166; see 
also dicta in Societe, etc. c. Societe des Amis de la Tour Eiffel et Privat 
— Civil de la Seine, 3e Chambre, Mar. 22, 1927), Rev. Jur., Vol. V, 


D. 
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and found that the defendant’s acts constituted a public perform- 
ance. In another French case,?** recently decided, the defendant 
had a concession consisting of a stand at the public market at 
Nantes at which he sold receiving sets. In conducting his business 
he operated a loudspeaker, but claimed that he did not give a public 
audition and that he confined himself to technical demonstrations 
for the purpose of showing and selling his apparatus. It appeared, 
however, that the auditions took place even when no spectators were 
present, and the court therefore found that the defendant’s conduct 
did not come within an exception which had been recognized by 
the French Society, comprising 


“stores not permitting a free entrance, the auditions at which are re- 
served solely for the purchaser and which therefore are clothed with a 
private character.” 


The court held that the defendant had given a public performance 
and was liable for authors’ royalties. On January 20, 1930, the Su- 
preme Court of Denmark affirmed a decision that reproduction of 
a copyrighted composition by means of a loudspeaker operating in 
a restaurant in the presence of customers is a violation of the com- 
poser’s right.?2” 

A judgment of the Gerichtshof?® in Amsterdam rendered on 
October 24, 1929, in reality involves the same question. The de- 
fendant conducted in Amersfoort a so-called radiozentrale, an in- 
stallation which received broadcast programs and distributed them 
by telephone wires to subscribers who paid therefor. He thus dis- 
tributed a copyrighted work, broadcast by the station at Huizen, 
without authorization. The Dutch court held that the defendant 
had not performed the composition within the meaning of the Dutch 
statute. 

There have been a few cases in other countries in which the 
courts have passed on the question whether an assignment or au- 
thorization given by the author (e. g., prior to the advent of broad- 
casting) covers the right to perform by broadcasting. There have 





22a. Tribunal de Commerce de Nantes, Feb. 22, 1930, Rev. Jur., Vol. 


VI, p. 123. 
22b. International Association ie the Pharma of Composers’ Rights 
in Denmark v. Joergensen. IV, 403/1929. Archiv, Vol. III, p. 505. I am in- 


debted to Mr. A. L. Ashby, General Counsel of B ‘National Broadcasting 
Company, for information as to this decision. 

23. No. 59/29. Archiv, Vol. III, p. 63. See Hagensis, Das Rechts- 
verhialtnis der Radiozentralen in Holland, Archiv, Vol. III, p. 239. 

24. Messager v. British ge pg Co., Ltd. (1927), 2 K. R. 543, 
reversed on appeal 44 L. T. R. 247; judgment of Reichsgericht, Germany, 
Feb. 16, 1929, Archiv, Vol. II, P. 384. Under the Canadian statute (Copy- 
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also been cases involving the right of a newspaper or other periodical 
to print compilations of broadcast programs.?5 

The efforts of the organized groups of composers, authors, 
and publishers to get international recognition of their claims both 
against broadcasters and against persons operating loudspeakers 
in public places furnish material for an interesting recital, but can 
be only briefly touched upon in this article. The subject has come 
up at each of the four International Juridical Congresses on Radio 
Communication.** By its voeux these Congresses have recognized 
the rights of authors in very broad terms as against “communication 
or diffusion by telegraph or telephone, with or without wire, or by 
any other analogous means serving to transmit sounds or images.”?7 
A text proposing that authors’ royalties “are likewise due from all 
proprietors or operators of receiving stations in public places” was 
voted down.”* As a result of an international conference at Rome 
in 1928 for the revision of the Berne Convention for the Literary 
and Artistic Property, the following article was added as Article 


11 bis: 


“(1) The authors of literary and artistic works enjoy the exclusive 
right to authorize the communication of their works to the public by radio 
diffusion (broadcasting). 

“(2) It belongs to the national legislatures of the countries of the 
Union to regulate the conditions for the exercise of the right declared in 
the preceding paragraph, but such conditions shall have an effect strictly 
limited to the country which establishes them. They can not in any case 
adversely affect the moral right of the author, nor the right which belongs 
to the author of obtaining an equitable remuneration fixed, in default of 
amicable agreement, by competent authority.” 


The reason for the qualification in the second paragraph of the fore- 
going was the viewpoint of some countries that because of the great 





right Act, R. S. C., 1927, ch. 32, sec. 40 (3) it has been held that a grantee 
of an interest in a copyright cannot maintain an action under the Act unless 
his grant has been registered, Canadian Performing Right Society, Lid. v. 
Famous Players Canadian Corpn., Lid. (1927), 60 O. L. R. 614, affirming 
60 O. L. R. 280. 

25. Such compilations were held to be protected by the British Copyright 
Act in British Broadcasting Co. v. Wireless League Gazette Publishing Co. 
(1926), 95 L. J. Ch. 272 (1926), Ch. 433, 135 L. T. 93, 42 T. L. R. 370. A 
contrary conclusion was reached in a French case mentioned in Schmoschewer, 
La radiophonie et la protection de la propriété industrielle, Rev. Jur., Vol. 
VI, p. 99. 

26. Held at Paris (1925), Geneva (1927), Rome (1928) and Liege (1930). 
For a brief account of the first three Congresses and the text of the voeux 
adopted at them, see Air Law Review, Vol. I, p. 211. The proceedings of 
these Congresses are available in French, and accounts of them are to be 
found in the Revue juridique. 

Proc. of 2e Cong. jur. int., p. 155. 

28. Ibid., pp. 122-23. 























THE BROADCASTING OF COPYRIGHTED WORKS 593 


importance of broadcasting as a means of instruction, education, 
etc., public interest required that national legislatures be left. free, 
within certain limits, to circumscribe the rights of authors and com- 
posers wherever necessary, particularly as against the exaction of 
unreasonable, capricious or discriminatory royalties.2° The Third 
International Juridical Congress considered that Article II bis “con- 
stitutes the beginning of a satisfactory solution.’’*° 

The national copyright statutes of the various countries have 
been grouped by some writers* into two classes: 


(1) Those recognizing the author’s right as absolute and as an intel- 
lectual property protected against any use whatsoever. Thus under the 
French interpretation, it is a “property the basis of which is found in natural 
law and the law of nations, but the exploitation of which is regulated by 
civil law.” The same conception is found in the legislation of Belgium, Bul- 
garia, Greece, Great Britain, Poland, Portugal and Roumania. 

(2) Those considering the author’s right simply as the sum total of 
certain exclusive rights enumerated in conclusive fashion by the legislater. 
This viewpoint is found in the laws of Austria, Brazil, Czecho-Slovakia, 
Denmark, Finland, Germany, Hungary, Japan, the Netherlands, Norway, 
Spain, Sweden, and Switzerland. 


In the second group there is an implication of the idea that “at 
bottom the law on authors’ rights is only the balance which the 
legislator has created between the individual’s right over his work 
and the right of the public to have knowledge of the work of its 
members,’’*? 

Our present Copyright Act falls into this second group; the 
Vestal Bill would change the theory of protection to that embraced 
by the first group. 

One of the most interesting statutes is that enacted by Italy 
on June 14, 1928.%* Two of the eleven sections are as follows: 


Art. 1—The concessionnaire of the broadcasting service has the right, in 
the name of expropriation for public use, to broadcast in public places 
(theatres, concert halls, etc.). 





29. In countries like Poland, Switzerland and others, the question is 
very simply regulated (except for international complications). Higher taxes 
are paid on receiving sets operated in public places than on those privately 
operated. The broadcasting company (which enjoys a monopoly from the 
State) receives all or a large part of the proceeds of the tax and in turn pays 
the authors. Thus all questions of royalties are settled directly between the 
broadcaster and the authors (see Proc. of 2e Cong. jur. int., p. 104 et seq.). 

Proc. of 3e Congres. jur. int., p. 186. 

31. I have taken this material from Hoffmann, Le droit d'auteur en 
matiere de radiodiffusion, Rev. Jur., Vol. VI (1930), p. 113 et seq. 

32. Ibid., p. 115. ; 

33. Anno VI, No. 1352, Rev. Jur., Vol. IV, p. 302. See Caselli, Les 
principes fondamentaux en droit d'auteur, d’edition et de radiophonie en 
Italie, Archiv, Vol. III, p. 221. 
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The proprietors, the impresarios and all persons collaborating in the 
spectacle, are consequently required to permit the installations and the tech- 
nical try-outs necessary for preparation for broadcasting. 

The right of the concessionnaire does not extend to first performances 
in the theatre or to new works. A work shall cease to be considered as new 
as soon as it shall have been represented in three theatres. 


When seasons of theatrical performances or of concerts of a duration 
equal to at least two months shall be involved, the right of the concessionnaire 
can be exercised only once a week. 

Art. 4—The concessionnaire of the broadcasting service is required to 
accord to the owners of the copyright®* an equitable compensation. The 
criteria for determination and distribution of the indemnity shall be de- 
termined by regulation. 


The law provides for an arbitral commission, consisting of one 
representative of the owners of the copyright, one representative 
of the broadcasting company, and a person delegated by the Minister 
of Communications, the latter to act as chairman. The Italian 
statute, in a word, provides for compulsory licenses and controls 
the amount of royalty which may be exacted. 

New Zealand has adopted the same theory in a law passed 
October 9, 1928, limited, however, to works of a dramatico-musical 
character.*® 

In the same connection may be considered a decree of the 
Union of Socialist Soviet Republics of April, 1927, which provided 
that broadcasters enumerated in a special list (officially determined) 
might broadcast musical and dramatic works, lectures, reports, etc., 
executed in theatres, concert halls, auditoriums, and other public 
places, without paying any compensation in favor of authors, per- 
forming artists, theatre owners, producers, etc.** This decree, as 
explained by the head of the Department of International Com- 
munications of the Russian Government, was in recognition of the 
tremendous social importance of the broadcasting of literature, 
music, etc.®* 

Emulating the organized groups of authors, composers and 
publishers, the International Union of Musicians has endeavored to 
secure recognition of special rights on the part of artists, both inter- 
nationally and municipally. It has claimed an exclusive right in 
the musician to authorize the broadcasting, rebroadcasting or pub- 
lic dissemination by loudspeaker of his performance. In other 
words, where a musician belongs to an orchestra employed in a 





34. “Ayants droits.” 

35. Rev. Jur., Vol. V, p. 189. 

36. Proc. of 2e Cong. jur. int., p. 92. 
37. Ibid., p. 92 et seq. 
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hotel restaurant, he may veto any broadcasting of his performance. 
If he belongs to an orchestra employed in the broadcasting station 
studio, he may veto any rebroadcasting of his performance and any 
utilization of it by loudspeakers in public places. Consequently 
he may demand extra compensation from the broadcaster, rebroad- 
caster, or owner of a loudspeaker in a public place. 

The right claimed has usually been predicated on two grounds: 
(1) that the musician or other artist creates an artistic production 
which is entitled to protection analogous to that accorded to the 
author whose work he is performing, and (2) that protection is 
necessary to prevent injury to the artist by distortion due to faulty 
transmission or reception. In answer to the first ground, it has 
been pointed out that in the ordinary case the musician (as dis- 
tinguished from the great artist) does not create and is expected 
merely to interpret the thought of the composer as faithfully as 
possible. In answer to the second ground, it must be said that 
there is nothing to indicate any substantial basis in fact for fear 
of injury to the reputation of the artist due to technical distortion 
of his performance.** In the background, of course, is the very real 
economic consideration that broadcasting (like the phonograph and 
other forms of mechanical music) threatens greatly to limit the 
field of employment open to musicians. 

The musicians were unable to obtain more than the adoption of 
a very general voeu from the Rome Conference for the revision of 
the Berne Convention: 


“That the Governments which have participated in the labors of the Con- 
ference consider the possibility of measures to safeguard the rights of per- 
forming artists.”8° 


At the Third International Juridical Congress they were, however, 
able to obtain the adoption of a voeu as follows: 


“In view of the voeu tending toward the protection of artists, actors and 
performers, expressed by the Rome Conference of 1928 for the revision of 
the Berne Convention: 

“Considering that the essentially international character of radioelectric 
diffusion renders particularly desirable an international regulation of the 
exercise of the right of artists: 

“The Congress expresses the voeu: 

A. That, by a general convention, the Goveruments bind themselves to 
adopt the following minima measures of protection: 

1. The proprietors of broadcasting stations, of relay stations and 
of retransmitting stations shall pay an equitable supplementary remu- 





38. Proc. of 3e Cong. jur. int., p. 160. 
39 Rev. Jur., Vol. IV, p. 227. 
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neration in favor of artists whose performances are transmitted, retrans- 
mitted or otherwise utilized by the said proprietors. 

2. The States will take appropriate measures for settling rapidly and 
equitably differences between proprietors and artists. 

3. Each State will see to it that the broadcasting of artistic per- 
formances is effected in accordance with the highest technical standards. 


B. That the said measures be adopted by national legislatures in as 
uniform a fashion as possible.” 


In Europe there have been several interesting decisions by 
boards of arbitration and by industrial or labor courts, which, how- 
ever, cannot be taken as having any great juridical significance.*° 
Since in the United States the amount of compensation to be paid 
to the musician by his employer is a matter of contract between 
the parties, no legal question seems to be presented on this score 
which belongs within the scope of this article. Whether a musician 
may consider his contract of employment breached by a broadcasting 
or rebroadcasting of his performance is a matter of interpretation 
of that contract and, if the matter is not specifically covered, there 
is no great difficulty in covering it in the future. That the musician 
whose performance is legitimately broadcast has no claim against a 
person operating a receiving set in a public place seems too clear for 
argument; such rights as the musician has are against his employer 
and depend, or may be made to depend, on their contract. There 
are, however, other claims made in behalf of the artist which may 
have an important legal significance. 

The instance of the refusal of Mme. Jeritza to sing in the 
Vienna Opera before a microphone for fear of making possible 
the manufacture of phonograph records of her performance, in 
violation of her contract with an American phonograph company,*™ 
is a case in point. Such cases will arise only where the artist is 
of unique and peculiar ability or of great popularity. It seems just 
that the law should protect the artist against unauthorized produc- 
tion of phonograph records, which have a permanent form, may 
be multiplied and sold to his detriment, and may directly or in- 
directly take profits from the artist to which he is entitled. I sug- 
gest that, under recognized principles of the law of unfair compe- 





40. Judgment of Industrial Court, Vienna, April 9, 1926 (Cr. XII 
62/26/4), Archiv, Vol. I, 673; Arbitration of Orchestra Arbitration Court, 
Munich, April 23, 1928, Archiv, Vol. I, p. 406; Arbitration of District 
Orchestra Arbitration Court, Frankfurt, April 24, 1928; Decision of Upper 
Orchestra Arbitration Court, Munich, Nov. 6, 1928, Archiv, p. 46; Regional 
Labor Tribunal of K6nigsberg, Mar. 18, 1929, Rev. Jur., Vol. V, p. 192. 

40a. Tabouis, L’utilisation commerciale des émissions radiophoniques, 
Rev. Jur., Vol. IV, pp. 111-112. 
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tition, the artist may have a right to prevent the unauthorized record- 
ing of his programs and the sale of records thus made.*? The 
artist may or may not, under his contract with the broadcaster, sur- 
render this right to the latter; he may (as many do, because of 
exclusive contracts with phonograph companies) expressly reserve 
it. At any rate, I see no necessity for conflict between the claims 
of broadcaster and artist.*? 

An interesting diversion is furnished by a case which arose 
in Lyon, France. A broadcasting station gave a program on Sep- 
tember 29, 1924, in which were included pieces from Carmen sung 
by Mlle. Charny and pieces from the Cid and Sigurd sung by M. 
Frantz, both lyric artists. The local newspaper in its announcement 
of the station’s program, stated that the pieces were sung by the 
two artists. In reality, the artists did not sing over the station; 
the latter used phonograph records (which had been legitimately 
made) of the pieces sung by the artists. Mlle. Charny and M. 
Frantz brought suit for damages. The Tribunal Civil of Lyon, on 
January 27, 1925, gave judgment for the defendant broadcaster, on 
grounds that had more to do with the particular facts of the case 
than with any legal principle of interest. The court found that the al- 
leged distortion of the artists’ voices was more hypothetical than real ; 
that it was well known that the station played nothing but phono- 
graph records at that time of year; that the station announcer had 
described each piece as a phonograph record; and that in view of 
plaintiffs’ contracts with Pathé (manufacturer of phonograph rec- 
ords) and in view of contracts of sale between the latter and the 
broadcaster, the plaintiffs’ rights, if any, were against Pathé for 
any injury consisting in a diminution of their royalties from sale of 
records.*$ 





41. For instances (not too closely in point) of protection accorded the 
artist on principles of the law of unfair competition, see Chaplin v. Amador 
(Cal. Dist. Ct. of App., 1928), 269 Pac. 544 (in which the court upheld an 
injunction restraining defendant from dealing with motion pictures likely 
to deceive the public, in which defendant counterfeited plaintiff's role, and 
enjoining use of similar name, style of dress, and mannerisms in imitation of 
plaintiff's motion pictures) ; Fisher v. Star Company (1921), 231 N. Y. 414, 
132 N. E. 133, 19 A. L. R. 937, certiorari denied, 257 U. S. 654 (in which 
the cartoonist was protected against appropriation of characters of “Mutt 
and Jeff’). An English statute of July 31, 1925, forbids unauthorized repro- 
duction of an artist’s performance by phonograph records, Rev. Jur., Vol. III, 
p. 79; Unauthorized Records of Performances, 160 L. T. 10 (1926). A bill 
was introduced in the Belgian Chamber of Deputies on December 18, 1929, 
Proposing to recognize a very broad right in the artist, Rev. Jur., Vol. V, 
pp. 128-130. 

42. See language of court in Fonotipia, Ltd. v. Bradley (C. C., E. D, 
N. Y., 1909), 171 Fed. 951 at p. 954. 

43. Rev. Jur., Vol. III, p. 111. 
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Another interesting diversion might be pursued in the nebulous 
field of the so-called “right of privacy.” Suppose, for example, 
that an artist, believing that he is singing before a small private 
gathering, is unwittingly performing before a hidden microphone 
connected with a broadcasting station.** His situation is not unlike 
that of the pair of sweethearts who, it is said, were conversing over 
a telephone line in Buffalo, and whose conversation was broadcast 
to the listening public because of an accidental misconnection of the 
wires of the telephone company. I must, however, resist the tempta- 
tion to discuss the rights of an artist thus imposed upon.*® 





44. See such cases as Binns v. Vitagraph Co. (1913), 210 N. Y. 51; 
also Harv. L. Rev., Vol. XLIII, p. 297. 

45. Since the above was written, the following articles of interest have 
appeared: in Archiv, fiir Funkrecht, Vol. III, Das Funkrecht auf dem 
Kongress der Association literaire et artistique internationale in Budapest 
(juni 1930), pp. 463, Die Beriicksichtigung des Funkurheberrechts in den 
Entwiirfen zu einem neuen deutschen Urheberschutzgesetz, pp. 471, and 
Rundfunk als Urheberrechtsverletzung, pp. 495; and in Revue Juridique 
Internationale de la Radioelectricite, 6e Annee. No. 23, Le droit des artistes 
exécutants, interpretés des auteurs, pp. 169, and Le droit moral de Vauteur 
et la radiophonie, pp. 179. 




















RADIO LAW IN THE MAKING 


CoLoneL THap H. Brown* 


The advent of radio in American business and social life has 
demonstrated once more the conflicting mechanisms inherent in un- 
regulated commerce. Science had given the world a new and 
marvelous invention for the dissemination of ideas, but it remained 
for law to follow and preserve its usefulness. It was at once ap- 
parent that National regulation alone could stabilize broadcasting 
and reconcile the many claims and controversies that precipitated 
themselves upon this inchoate industry. The Radio Act of 1927 
was promulgated by the Congress to effect this much-needed regula- 
tion. 

Since law is not a self-contained doctrine, but is subject to inter- 
pretation and construction, an immediate need arose in the Federal 
Radio Commission for a staff of legally trained personnel, to be 
concerned only with the legal aspects of radio regulation, its duties 
and functions to be: (1) aiding the Commission in the adminis- 
tration of radio communication under the Radio Act of 1927, as 
amended, by interpreting the Act for the Commission wherever any 
doubt arises as to its duties thereunder; (2) passing upon the many 
and varied legal questions arising in connection with applications 
made for the different classes of radio service; (3) evolving rules 
and regulations governing orderly procedure for conduct of hearings 
before the Commission; (4) assisting with the conduct of all hear- 
ings before the Commission; (5) conducting on behalf of the Com- 
mission all litigation in which it has an interest or is a party; (6) 
acting in the capacity of counsel for the individual Commissioners in 
any and all mandamus and/or contempt proceedings brought against 
them or any of them; and (7) last, but by no means least, en- 
deavoring, wherever possible, to establish a sound radio juris- 
prudence. 

For purposes of administration the Legal Division, under the 
immediate supervision and direction of the General Counsel, is 
divided into three sections as follows: 1. Administrative. (a) Ap- 
plication and Forms; (b) Complaint and Investigation. This section 
is responsible for the preparation and revision of all forms of ap- 
plication and authorization necessary under the Radio Act of 1927. 





*General Counsel, Federal Radio Commission. 
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It examines all applications for licenses and/or other authorizations 
to determine whether they present any legal questions. It receives 
all complaints of violation of the Radio Act or rules and regulations 
of the Commission. It cooperates with and advises the Chief In- 
vestigator of the Commission in respect to all matters requiring field 
investigation and refers to the Commission such cases as in its opin- 
ion merit revocation of license, denial of application, etc. It also 
keeps a record of all violations and presents them, together with 
its recommendations, to the Commission or Department of Justice 
as the case may warrant, for action. 2. Hearing and Record. One 
or more members of this section is present at all hearings of the 
Commission. The attorney so attending advises the Commission 
as to the status of the matter being heard, the rights of respondents 
and protestants, the admissibility of evidence and other legal ques- 
tions. On behalf of the Commission he cross-examines witnesses, 
avoiding, however, the advocacy of the claims of any applicant, 
respondent or protestant. In proper cases, he also presents evidence 
for the Commission. He is also responsible for the correlation of 
all exhibits filed with the Commission in cases before it and the 
record on appeal from its decisions. 3. Research and Drafting. 
This section is responsible for the preparation of all court papers, 
briefs, etc., in any and all litigation in which the Commission may 
be a party or is interested. In the absence of legal precedents and 
codified radio laws, constant research work of a legal nature has 
been necessary. The problems of other administrative bodies have 
been studied in careful detail with a view to applying existing prin- 
ciples to situations confronting the Commission. This section drafts 
and correlates the opinions of the General Counsel and arranges 
for the publication thereof. Correspondence from the Radio Divi- 
sion of the Department of Commerce requesting legal opinions on 
various kinds of applications is referred to and answered by this 
section. 

As a separate branch of the Legal Division the Commission 
authorized the appointment of a Chief Examiner and two Attorney- 
Examiners whose duties are to conduct hearings in such cases as 
the Commission directs, under and in accordance with its rules 
of practice and procedure. 

Since the beginning of the Radio Commission in 1927, there 
have been 61 appeals taken to the Court of Appeals of the District 
of Columbia from decisions of the Commission under Section 16 
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of the Act. Of these, 24 are pending, 27 have been dismissed, and 
10 have been decided.* 

There have been five cases in the Supreme Court of the District 
of Columbia, being in the nature of injunction proceedings, of which 
one was dismissed by that court,? two were dismissed by appellant,® 
and two are pending.* 

There have been five cases in the United States District Courts, 
one of which is pending,’ and three of which have been decided,® 
and one dismissed by the court. 

Six cases have reached the Supreme Court of the United States, 
the first being the General Electric case,’ in which the matter of the 
jurisdiction of the Court of Appeals under Section 16 of the Radio 
Act of 1927 was determined to be administrative, hence its decision 
cannot be reviewed by the Supreme Court of the United States.® 





1. General Electric Company v. Federal Radio Commission, 31 F. (2d) 
630; Richmond Development Corporation v. Federal Radio Commission, 35 
F. (2d) 883; Technical Radio Laboratory y. Federal Radio Commission, 36 
F. (2d) 111; C. L. Carrell v. Federal Radio Commission, 36 F. (2d) 117; 
City of New York v. Federal Radio Commission, 36 F. (2d) 115; Great 
Lakes Broadcasting Co. v. Federal Radio Commission, Wilbur Glenn Voliva 
v. Federal Radio Commission, Agricultural Broadcasting Co. v. Federal Radio 
Commission, 36 F. (2d) 993; Chicago Federation of Labor v. Federal Radio 
Commission, 53 W. L. R. 402: Universal Service Wireless, Inc., v. Federal 
Radio Commission, 41 F. (2d) 113. 

2. No. 49525, National Radio Press v. Federal Radio Commission. 

*3. No. 49,000, San Angelo Broadcasting Co. v. Ira E. Robinson, et al., 
and No. 51,466, Don Lee, Inc., v. Federal Radio Commission. 

4. No. 51,439, The Baltimore Radio Show v. Federal Radio Commission; 
No. 51,325, Stromberg-Carlson Telephone Manufacturing Co. v. Federal 
Radio Commission. In the Stromberg case a temporary injunction was 
granted by the Court and the Commission has appealed from the Order 
granting this temporary injunction to the Court of Appeals of the District 
of Columbia. 

5. No. 9882, Agricultural Broadcasting Co. v. Great Lakes Broadcasting 
Co. and C. McK. Saltzman et al. in the United States District Court for the 
District of Illinois, Eastern Division. 

6. Clinton R. White v. George E. Q. Johnson and E. D. Hayes; Emil 
Denmark, Inc., a corporation, v. George E. Q. Johnson and E. D. Hayes, 
29 F. (2d) 113; United States of America v. American Bond & Mortgage 
Co., 31 F. (2d) 448. 

6a. No. 2064, Bridgeport Broadcasting Station, Inc. v. Federal Radio 
Commission in the United States District Court for the District of Con- 
necticut. 

7. General Electric Co. v. F. R. C. 74 L. Ed. (U. S.) 514, 281 U. S. 


8. The amendment to Section 16 of the Radio Act of 1927, omauenl 
July 1, 1930, limits the scope of review by the Court of Appeals of the 
District of Columbia, by making the findings of the Commission conclusive 
unless arbitrary or capricious, omits the provision in the original section for 
the taking of additional evidence by that Court, and provides for a review 
of the decisions of the Court of Appeals by the Supreme Court of the 
United States. 
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Certiorari was denied in three cases® and in two cases,’° arising 
in the United States District Courts, questions have been certified 
to the Supreme Court of the United States by the Circuit Court of 
Appeals for the Seventh Circuit. 


Of the cases pending, their status and issues are as follows: 


No. 4987—Intercity Radio Telegraph Co. v. F. R. C. 

No. 4988—Wireless Telegraph & Communications Co. v. F. R. C. 
No. 4990—RCA Communications, Inc. v. F. R. C. 

No. 4991—Mackay Radio & Telegraph Co. v. F. R. C. 


These appeals all relate to a controversy arising out of certain 
decisions of the Federal Radio Commission refusing to authorize 
the issuance of station licenses and construction permits for point- 
to-point communication within the United States. The principal 
issues involved in these appeals are: Whether the Court of Ap- 
peals of the District of Columbia can pass on rights of parties not 
before it; what consideration and weight (if any) ought to be 
given to priority of existing stations in the communication field 
carrying on—(a) the same service as that applied for by later ap- 
plicants, or (b) a different service, and priority in the matter of 
the filing of applications; the application of the standard of “public 
interest, convenience, and necessity” to public point-to-point com- 
munication. 

All parties to these appeals have filed briefs and appellants 
have filed reply briefs. Oral argument will be presented to the 
Court of Appeals of the District of Columbia early in the Fall 
term. 


No. 5095—The Journal Company, a corporation v. F. R. C. (Station 
WTMJ). 

This is an appeal from an order of the Commission granting a license 
to the applicant but by him claimed not to be in accordance with the terms 
of his applications, because licerises were granted other applicants whose 
operation cut down appellant’s “service area.” The primary questions are 
whether the Act permits an appeal from a decision of the Commission in 
so far as said decision reduced the service area of appellant’s broadcasting 
station, and whether a hearing is necessary when the Commission puts other 
stations on the same frequency as existing stations. Briefs have been filed 
by both parties and oral argument thereon was, by the Court, postponed 
until the second Journal Co. case, No. 5163, is heard. 

No. 5104—Westinghouse Electric and Manufacturing Co. v. F. R. C. 





9. City of New York v. F. R. C.; Great Lakes Broadcasting Company 
v. F. R. C., and Wilbur Glenn Voliva v. F. R. C. 

10. Clinton R. White, George E. Q. Johnson, et al. and American Bond 
and Mortgage Company v. United States of America, supra. 
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No. 5105—Westinghouse Electric and Manufacturing Co. v. F. R. C. 
No. 5150—Westinghouse Electric and Manufacturing Co. v. F. R. C. 


These appeals grew out of certain action of the Commission relating 
to applications of appellant for renewal of licenses for its broadcasting 
stations KYW, KFKX, and KYA, located at Chicago, Ill. The renewal 
licenses contained language to the effect that they were issued with the 
specific understanding that the cleared channel of frequency of 1020 kilo- 
cycles had been allocated for use by stations in the Second Zone created by 
Section 2 of the Radio Act of 1927, and they were issued for a temporary 
period of 90 days and would not be renewed provided application therefor 
was made for the use of 1020 kilocycles by a proper applicant within the 
Second Zone. It is contended by appellant that this provision in the licenses 
constitutes a denial of its applications. The Commission moved to dismiss 
on the ground that there was no denial of appellant’s applications and the 
use of 1020 kilocycles by it originally was temporary and known to be so 
by appellant. The principal issue presented is whether the decisions of the 
Commission are ones from which an appeal may be taken under Section 16 
of the Act. Briefs are due by both parties early in the Fall and these 
appeals will probably be argued orally before the Court of Appeals at the 
next term of Court. 


No. 5141—Havens and Martin v. F. R. C. 


This is an appeal from an order of the Commission denying an applica- 
tion for a construction permit seeking an increase in power with a regional 
frequency assignment for Station WGBM at Richmond, Va. The issues 
include an interpretation of “public interest, convenience and necessity” as 
used in the Radio Act of 1927, and the Davis Amendment to the Radio Act 
of 1927, approved March 28, 1928. The record in this appeal has been filed 
and briefs will be forthcoming by both parties in the early Fall. Oral argu- 
ment may be reached the next term of Court. 


No. 5149—W. O. Ansley, Jr. v. F. R. C. 


This is an appeal from an order of the Commission denying an applica- 
tion for a construction permit to build a station in the City of Abilene, 
Texas. The questions raised by this appeal are mostly questions of fact 
relating to the service Texas is getting and probable interference if the 
application of appellant were granted. The quota figures promulgated by the 
Commission under the provisions of the Amendatory Act of March 28, 1928, 
are challenged in this appeal as well as certain procedure of the Commission. 
The record has been printed and appellant’s brief is due shortly. 


No. 5163—The Journal Co. v. F. R. C. 


This is an appeal from an order of the Commission denying appellant’s 
application for modification of station license (WTMJ). This station is at 
Milwaukee, Wisconsin, and had been operating on the frequency of 620 kilo- 
cycles with a power output of 1 kilowatt and an additional 1% kilowatts for 
experimental purposes. Its application, the denial of which gave rise to 
these proceedings, requested an increase in power to 5000 watts. The 
Journal Company attack General Order No. 40 of the Commission by their 
appeal and propose in place of the 10 kilocycles separation of stations adhered 
to by that order, a plan for 50 clear channels or frequencies with a 10-kilo- 
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cycle separation and a 7%-kilocycle separation for all others. The record 
has been printed and appellant’s brief is due in the near future. 


No. 5190—The Courier-Journal Co. and The Louisville-Times Co. v. 
Pikes. 

This appeal arises by virtue of a change in the frequency assignment of 
Station WHAS pursuant to a clear channel shift undertaken by the Com- 
mission’s General Order No. 87, to alleviate cross-talk interference, pro- 
mulgated by virtue of Section 4 (f) of the Radio Act of 1927, as amended. 
It is contended by appellant that General Order No. 87 is not a reasonable 
exercise of the powers of the Commission, and that the action of the Com- 
mission taken pursuant thereto affecting a change of the frequency on 
which Station WHAS was licensed to operate, constitutes an appealable 
decision of the Commission. The Commission contends that General Order 
No. 87 is a valid exercise of its regulatory powers affecting all stations of a 
particular class so that its action taken pursuant thereto changing the fre- 
quency assignment of Station WHAS does not constitute an appealable 
decision of the Commission under Section 16 of the Radio Act of 1927, as 
amended. The record in this case has been printed and briefs are due in 
the early fall. 


No. 5192—Westinghouse Electric & Manufacturing Co. v. F. R. C. 

This appeal, unlike the other three former Westinghouse appeals, grew 
out of the clear channel shift made by the Commission pursuant to General 
Order No. 87. It raises the same question as those in the Courier-Journal 
Company and The Louisville-Times Company appeal. The printed record 
has been received and briefs are due in the early fall. 


No. 5196—General Broadcasting Co. v. F. R. C. 

This appeal is taken from an order of the Commission denying appel- 
lant’s application for renewal of station license (WGBS) for the use of the 
frequency of 600 kilocycles; power output 500 watts (day), 250 watts 
(night) ; limited time. The station had been given the use of this frequency 
temporarily and experimentally because it was only 30 kilocycles away from 
another station operating in the same geographical area of metropolitan 
New York, this being less than the separation generally accepted by the 
leading engineers of the country for satisfactory service. The principal 
issue is one of fact, viz. whether interference resulted by reason of the 
operation of Station WGBS only, on 600 kilocycles only 30 kilocycles away 
from Stations WMCA and WNYC, all in New York City. The application 
of the Amendatory Act, approved March 28, 1928, is also in question. The 
record has not yet been printed in this case, but is due early in the fall. 


No. 5204—Missouri Broadcasting Corp. and C. W. Benson v. F. R. C. 

This is an appeal from an order of the Commission denying the applica- 
tion of the Missouri Broadcasting station for a construction permit seeking 
the use of the frequency of 1350 kilocycles for Station WIL with a power 
output of 1000 watts. Besides the issue of fact, viz., whether the evidence 
of comparative showing of public interest of the stations involved in this 
appeal supports the Commission’s decision, there is this question of law: 
Is proof of improper use of facilities by a licensee sufficient to entitle any 
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other applicant to the use thereof, without further proof of its serving public 
interest, convenience, and necessity? The record in this case has not yet 
been printed. 


No. 5208—J. E. Bennett Music Company v. F. R. C. 


This is an appeal from an order of the Commission denying a construc- 
tion permit to erect a station at Cordell, Oklahoma, for the use of 1360 
kilocycles with a power output of 100 watts. No question of law is involved 
in this appeal. The only questions of fact arising herein relate to inter- 
ference and whether the Commission’s finding that public interest would not 
be served by the granting of the appellant’s application is supported by the 
evidence. The record has not yet been printed. 


No. 5227—Shortwave and Television Laboratory, Inc. v. F. R. C. 

This appeal arose as a result of the Commission’s denial of appellant’s 
application for a construction permit to build a station at Boston, Mass., 
for the use of the frequency of 1370 kilocycles with a power output of 100 
watts (night) and 250 watts (day). The principal issue is one of fact, viz., 
whether the evidence supports the Commission’s finding that public interest 
would not be served by granting the application applied for. Commission 
procedure is questioned by this appeal also. The record has not yet been 
printed. 


No. 5228—William B. Schaeffer (doing business as Schaeffer Radio Com- 
pany) v. F. R. C. 

The Commission denied the application of appellant for renewal of its 
station (KVEP) license to operate at Portland, Oregon, on the frequency 
1490 kilocycles, unlimited time of operation with a power output of 15 
watts. This appeal raises squarely these questions: What is obscene and 
indecent language as contemplated by the Act, and can the Commission indi- 
rectly censor station programs for “indecent and obscene” language? The 
record in this case is not yet printed. 


No. 5240—KFKB Broadcasting Association, Inc. v. F. R. C. 

Like the foregoing appeal, this arose out of a denial of an application 
to renew the station’s license. This appeal raises the question: How far 
can the Commission go in its indirect censorship of programs, determining 
what is or is not in the public interest? The record has not yet been printed. 


No. 5253—Marquette University, a corporation (Station WHAD) v. 
F. R. C. 

This is an appeal from an order of the Commission denying appellant’s 
application for modification of its station license. The issues involved in 
this appeal include the application of the Davis Amendment to the Radio 
Act of 1927, approved March 28, 1928, and the legislative standard of public 
interest. ‘The Commission’s statement and record have not yet been filed. 


No. 5264—Horace D. Good, trading as the Avenue Radio and Electric 
Shop v. F. R. C. 

The Commission denied the appellant’s application for a construction 
permit and from this order an appeal was taken. Appellant attacks certain 
procedure of the Commission in his appeal, but the principal issue is one of 
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fact, viz., whether the granting of the application would serve public interest. 
The record in this appeal has not been designated yet. 


No. 5268—The Journal Company v. F. R. C. 


This is an appeal under the amendment to the Radio Act approved July 1, 
1930, from an Order of the Commission granting a renewal of license to the 
Clearwater Chamber of Commerce and St. Petersburg Chamber of Com- 
merce for the operation of a station known as WFLA-WSUN located at 
Clearwater, Florida, with authorized power of 1 kilowatt in the evening 
and 2% kilowatts daytime operation on the frequency of 620 kilocycles. 
Appellant contends that it is aggrieved and that its interests are affected by 
reason of interference caused by the operation of the aforesaid station with 
programs from its station, WTMJ, on the same frequency. 

This appeal attacks the procedure of the Commission as well as its 
findings. 

A Motion to Dismiss has been filed by the Commission in this, and 
Cause No. 5269—The Journal Co. v. F. R. C., being a similar protest against 
the Commission’s Order granting a renewal license to the Maine Broadcasting 
Corporation Station WLBZ on 620 kilocycles. 


No. 51439—The Baltimore Radio Show, Inc., a@ corporation, et al. v. 
F, R. C. (in the Supreme Court of the District of Columbia). 


This is a suit for an injunction against the Commission to enjoin it 
from allowing the Baltimore Broadcasting Company to operate its station 
WCBN upon a frequency 60 kilocycles away from that upon which appellant 
operates its station WFBR. Plaintiff's contention is that the operation of 
station WFBR located geographically so close to Station WCBN, 60 kilo- 
cycles apart, will cause a reduction of its service area. It raises a question 
of fact first as to whether the action complained of does effect a reduction of 
plaintiff's station’s service area, and, second, a question of law: does a 
license to operate a station on a given frequency with a given power output 
entitle the station to a “service area” to the limit of such facilities? 


No. 51325—Stromberg-Carlson Telephone Mfg. Co., @ corporation v. 
Pen. 


This is a suit for an injunction growing out of the Commission’s Gen- 
eral Order No. 87 and subsequent amendments, to enjoin the Commission 
from changing the frequency assignment of the plaintiff’s radio broadcasting 
station WHAM and to restrain and enjoin the Commission from assigning 
any other radio station to the frequency used or to be used by plaintiff's 
radio station WHAM. 

The Supreme Court of the District of Columbia granted plaintiff's motion 
for preliminary injunction and the Commission appealed from this order 
granting the same on the ground that the Court’s Order placed the burden 
of proof in showing why the changes made by the Commission’s General 
Order No. 87 should not be made, on the Commission, contrary to the 
provisions of the Radio Act of 1927. 

The validity of the Commission’s General Order No. 87 and amendments 
thereto is in issue as well as certain other Commission procedure. 
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The Commission’s application to the Court of Appeals of the District 
of Columbia for a special appeal has been granted and the record will be 
printed in a short time. 


No. 9882—Agricultural Broadcasting Co. v. Great Lakes Broadcasting 
C. and Charles McK. Saltzman et al. (in the United States District Court for 
the Northern District of Illinois). 

The Agricultural Broadcasting Company has filed a suit for injunction 
against the individual Commissioners as the Federal Radio Commission and 
the Great Lakes Broadcasting Company to restrain the Commission from 
enforcing as against it the Order of the Court of Appeals reducing the time 
of operation of its station WLC from 5/7 to 1/2. 

The validity of the Order of the Court of Appeals of the District of 
Columbia is in question and also whether or not there is a property right in 
a license as between two individual stations which may be protected by 
injunction. 

The Commission has moved to dismiss on the grounds of lack of juris- 
diction over any of the Commissioners. 


Amerian Bond & Mortgage Co. v. Federal Radio Commission (in the 
Supreme Court of the United States). 

This appeal was taken to the circuit court of appeals from a decree 
entered by the District Court for the Northern District of Illinois, per- 
petually enjoining the American Bond & Mortgage Company from operating 
its broadcasting station WMBB-WOK in Chicago on a frequency of 1190 
kilocycles with a power output of 5000 watts. 

The following questions are certified to the Supreme Court: 


Question 1. Did a corporation which, prior to the enactment of the 
Radio Act of 1927, applied for and obtained successive licenses from the 
Secretary of Commerce authorizing such corporation to broadcast with a 
specified transmitter, and which acquired and owned the necessary apparatus, 
the building in which the apparatus was housed and the land whereon the 
same was located, and continuously broadcast therewith to an audience 
interested in its radio programs, have or acquire thereby a property right 
within the meaning of the word “property” as used in the Fifth Amendment 
to the Constitution of the United States. 

(a) In the continuance of broadcasting by such corporation as a busi- 
ness or occupation? 

(b) In the continued use of such apparatus, building and land for 
similar broadcasting purposes? 

Question 2, Does a corporation, which, subsequent to the enactment of 
the Radio Act of 1927, expended substantial sums in replacing old apparatus 
with new after obtaining a construction permit from the Federal Radio Com- 
mission and thereafter used the new apparatus under licenses issued by the 
Federal Radio Commission and continuously broadcast therewith to an audi- 
ence interested in its radio programs, have or acquire thereby a property 
right within the meaning of the word “property” as used in the Fifth Amend- 
ment to the Constitution of the United States. 

(a) In the continuance of such broadcasting as a business or occupation? 

(b) In the continued use of such apparatus, building and land for sim- 
ilar broadcasting purposes? 

Question 3. If by virtue of the answers to questions 1 and/or ae | 
appears that such a corporation had or acquired such property rights, is such 
a corporation deprived of property without due process of law or without 
just compensation contrary to the provisions of the Fifth Amendment to 
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the Constitution of the United States by virtue of the waiver required by 
the joint resolution of Congress of Dec. 8, 1926, or the waiver referred to in 
the last paragraph of Section 5, or the condition required to be contained in 
all licenses by subparagraph (a) of Section 11 of the Radio Act of 1927, as 
amended ? 

Question 4. If by virtue of the answers to questions 1 and/or 2, it 
appears that after Feb. 23, 1927, such a corporation had or acquired such a 
property right, is the Radio Act of 1927, as amended, valid as against the 
claim that it authorizes or requires the Federal Radio Commission, in acting 
upon an application for renewal of license by said person, to deprive such 
person of such property without due process of law, in that the only stand- 
ards provided by the act for the guidance of the Commission in acting upon 
such applications are that of ‘ ‘public interest, convenience or necessity’ and 
that set forth in Section 5 of the amendatory act of Mar. 28, 1928, and in 
that the act fails to require that the Commission, prior to proceeding toa 
hearing or decision on such application, shall specify in what respect it 
deems or has failed to find that the granting of such application would not 
serve public interest, convenience or necessity, contrary to the provisions of 
the Fifth Amendment to the Constitution of the United States? 

Question 5. If by virtue of the answers to questions 1 and/or 2, it 
appeared that after Feb. 23, 1927, such a corporation had or acquired such a 
property right, is the act of Mar. 28, 1928, amending the Radio Act of 1927 
(commonly known as the Davis Amendment) valid as against the claim that 
it authorizes or requires the Federal Radio Commission, in acting upon an 
application for renewal of license to deprive such person of such property 
without due process of law or to take private property for public use without 
just compensation, contrary to the provisions of the Fifth Amendment to 
the Constitution of the United States? 

Question 6. If by virtue of the answers to questions 1 and/or 2, it 
appears that after Feb. 23, 1927, such a corporation had or acquired such a 
property right, is the Radio Act of 1927, as amended, valid as against the 
claim that it authorizes or requires the Federa] Radio Commission in its 
action on an application for renewal of license by a person such as is described 
in question 2 to take property for public use without just compensation, by 
denying such application, contrary to the provisions of the Fifth Amendment 
to the Constitution of the United States? 

The case of Clinton R. White v. George E. Q. Johnson which was filed 
in the United States District Court for the Northern District of Illinois 
arose by reason of the attempt of Clinton R. White, the owner of radio 
station WCRW at Chicago, to compel the Commission to renew his license 
to operate on 1340 kilocycles, with 500 watts power. An interlocutory in- 
junction was sought to enjoin the Commission from enforcing the penal 
provisions of sections 32 and 33 of the Radio Act of 1927 against Mr. White, 
either for violation of the provisions of the Act or for violation of the 
Order of the Commission. The Court denied the application for injunction, 
and upon appeal to the Circuit Court of Appeals for the Seventh Circuit, the 
following questions were certified to the Supreme Court of the United States: 


1. Did a person who, prior to the enactment of the Radio Act of 1927, 
applied for and was granted successive licenses by the Secretary of Com- 
merce for the operation of a broadcasting station, and who owned and con- 
tinuously operated such broadcasting station, whereby it developed a follow- 
ing of listeners and advertisers which constituted a going business, have or 
acquire thereby property in the continued operation of such station, with 
power appropriate to continue the operation of said business, within the 
meaning of the word “property” as used in the Fifth Amendment to the 
Constitution of the United States? 

2. If the answer to question 1 is in the affirmative, is the joint resolu- 
tion of Congress of Dec. 8, 1926, valid as against the claim that, by virtue 
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of the waiver it requires, it works a deprivation of such property without 
due process of law or a taking of private property for public use without 
just compensation? 

f the answer to question 1 is in the affirmative, is the Radio Act of 
1927, as amended, valid as against the claim that by virtue of the waiver 
required in the last paragraph of section 5 and by virtue of the condition 
required to be contained in all licenses by subparagraph (a) of section 11, 
it works a deprivation of such property without due process of law or a 
taking of private property for public use without just compensation? 

4. If the answer to question 1 is in the affirmative, is the Radio Act of 
1927, as amended, valid as against the claim that it authorizes or requires the 
Federal Radio Commission, in its action on an application for renewal of 
license by a person such as is described in question 1, to take private prop- 
erty for public use without just compensation, either by denying such applica- 
tion or granting it on such terms as virtually to destroy a going broadcasting 
business of such person? 

If the answer to question 1 is in the affirmative, is the Radio Act of 
1927, as amended, valid as against the claim that it authorizes or requires 
the Federal Radio Commission, in acting upon an application for renewal 
of license by said person, to deprive such person of such property without 
due process of law, in that the only standards provided by the act for the 
guidance of the Commission is acting upon such applications are that of 
“public interest convenience or necessity’ and that set forth in section 5 of 
the amendatory act of Mar. 28, 1928, and in that the act fails to require that 
the Commission, prior to proceeding to a hearing or decision on such 
application, shall specify in what respect it deems or has failed to find that 
the granting of such application would not serve public interest, convenience 
or necessity? 


While the decisions rendered by the courts in cases wherein 


the Commission was a party were not numerous, certain of these 
are destined to have a more or less permanent effect on the law 
of radio. The following is a summary of these cases: 


THe WGY Cases 


The first and probably best known decision of the Court of Appeals is 
that rendered in the case of General Electric Company and the People of 
the State of New York v. Federal Radio Commission, usually called the 
WGY case.1! In this case the Commission had failed to renew the license 
of WGY in all particulars and an appeal was taken on the theory that an 
application which was granted WGY in part constituted a refusal of which 
the Court might take cognizance under Section 16 of the Radio Act of 1927. 
The Court of Appeals upheld this contention by reviewing and revising the 
decision of the Commission in an administrative rather than a judicial capac- 
ity. It refrained, however, from passing on any question of property rights, 
although the power of Congress to deal with the subject matter by appro- 
priate legislation was specifically recognized. 

A petition for a writ of certiorari was thereupon filed in the Supreme 
Court and was granted on October 14, 1929. However, at the time of oral 
argument in January, 1930, the Supreme Court indicated from the bench 
that it had no jurisdiction over the cause inasmuch as the Court of Appeals 
was the final authority under the then existing appellate provision. The 
Court on May 19, 1930, rendered a written opinion in which it was clearly 


11. 31 F. (2d) 630. 
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enunciated that the Court of Appeals, under the Radio Act of 1927, is an 
administrative tribunal and the Supreme Court has no appellate jurisdiction 
to review its determination on writ of certiorari. 


THE TECHNICAL Rapio LasoraTory CASE 


In the next case decided by the Court of Appeals, Technical Radio 
Laboratory v. Federal Radio Commission,!2 the question of property rights 
in the use of the ether was squarely presented to the Court and it was held 
that “the authority of Congress to regulate radio communication as a species 
of interstate commerce necessarily implies the right of reasonable regulation 
to control in the public interest the number, location, and activities of the 
broadcasting stations of the country as an integral system, and such control 
must necessarily at times involve the right of reasonable restriction and pro 
tanto prohibition.” On the question of the weight to be attached to the 
Commission’s decision the Court declared that “the burden is upon appel- 
lant and this Court should sustain the Commission’s findings of fact unless 
they are shown by the record to be manifestly against the evidence.” 


THE CARRELL CASE 
The legislative power of the Commission to make rules of general ap- 
plication, entailing limitation of private property rights was sustained in the 
case of Carrell v. Federal Radio Commission18 The order from which the 
appeal was taken put an end to the licensing of all portable broadcasting 


stations. By declaring for its validity the Court defined, within the broad 
limits, the regulatory authority of the Commission. 


THe WNYC Case 


Constitutional questions, involving property rights and the due process 
clause, were again raised and determined in the Commission’s favor in the 
case of City of New York v. Federal Radio Commission.14 The Court 
further held that in operating a municipal station the City of New York 
is acting in its governmental capacity, but in its corporate proprietary capac- 
ity, and, irrespective of whether its activity is governmental or merely cor- 
porate, it is subject to regulation by the Commission. A petition for a writ 
of certiorari was filed with the Supreme Court and this was denied on the 
same theory as the Court had already determined in the WGY case.'5 


THE Cuicaco Cases (WLS-WENR and WCBA) 


The Commission’s practice under General Order No. 40 was very seri- 
ously contested in a group of cases decided together by the Court of Appeals, 
namely, Great Lakes Broadcasting Company v. Federal Radio Commission, 
Wilbur Glenn Voliva v. Federal Radio Commission, Agricultural Broadcast- 
ing Company v. Federal Radio Commission.® In none of the cases did the 
Court examine into the procedural difficulties, but proceeded simply to con- 


36 F. (2d) 111. 
36 F. (2d) 117. 
36 F. (2d) 115. 
Supra. 

37 F. (2d) 993. 
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sider, in its administrative capacity, the relative merits of the three stations 
involved. The result of the decision was to give one of the stations, Great 
Lakes Broadcasting Company, a little more operating time at the expense 
of Station WLS, owned by the Agricultural Broadcasting Company. The 
Commission’s decision was otherwise upheld with respect to the other sta- 
tions. The importance of this decision is further enhanced by the fact that 
it sustained the general reallocation of broadcasting stations effected No- 
vember 11, 1928. 


Shortly after the rendition of the Court’s opinion in the above case, 
Station WLS applied to the Supreme Court for a writ of certiorari to review 
the action of the Court of Appeals, but this was denied by the Court in a 
memorandum decision. The same station thereupon filed a bill of complaint 
in the United States Court for the Northern District of Illinois, Eastern 
Division, seeking to restrain the Great Lakes Broadcasting Company and 
the Federal Radio Commission from interfering with its operation on the 
theory that the validity of the order of the Court of Appeals may be col- 
laterally attacked in a constitutional court exercising judicial functions. A 
motion to dismiss the case as to the defendant members of the Radio Com- 
mission, because of the Court’s lack of jurisdiction and failure to serve 
process upon the Commissioners, has been filed and it is expected that the 
cause will proceed, if at all, only as to the Great Lakes Broadcasting Com- 
pany. 


Tue RicHMoND DEVELOPMENT CASE 


In the case of Richmond Development Corporation v. Federal Radio Com- 


mission,1? the Court reversed the Commission’s decision denying an applica- 
tion for extension of a construction permit. The applicant had expended a 
substantial sum on construction of its station in reliance on the Commission’s 
action, and this to the Court seemed to justify granting the application. 


THE CHICAGO FEDERATION OF LaBoR CASE 


In the case of Chicago Federation of Labor v. Federal Radio Com- 
mission2® the Court declared that meritorious stations should not be deprived 
of privileges merely to make room for another station inasmuch as such 
an attitude would greatly impair the cause of independent broadcasting. The 
additional question of the propriety of the Commission’s procedure in re- 
quiring an applicant to designate in its application a single frequency upon 
which it may be heard was determined in the Commission’s favor. 


THE UNIVERSAL SERVICE WIRELESS CASE 


In Universal Service Wireless Company v. Federal Radio Commission}® 
an appeal was taken from a decision of the Commission denying an ap- 
plication for point-to-point press communication facilities on the ground that 
the frequencies set aside for press service had already been assigned to one 
public utility corporation to serve all the press agencies. The Court was not 
called upon to determine this question in its decision, but rather decided the 


17. 35 F. (2d) 883. 
18. Supra. 
19, 41 F. (2d) 113. 
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case on the procedural ground that the appeal did not come within the 
appellate provisions of Section 16 of the Radio Act and therefore it could 
not assume jurisdiction. 


These decisions of the Court of Appeals all disclose a well- 
advised caution in treading slowly through uncharted fields. Re- 
gardless of the individual viewpoint toward any particular decision, 
it must be acknowledged that the Court has materially assisted the 
progress of a sound body of radio law despite many defects in the 
Act itself.?° 





20. I wish to express appreciation to Miss Fanney Neyman, an attorney 
in the Research Section of the Legal Division of the Commission, for the 
preparation of much detailed information set forth in the foregoing article. 





A DISCUSSION OF THE AMENDMENT TO 
SECTION 16 OF THE RADIO ACT OF 1927 


Joun W. Guiper* 


There was approved on July 1, 1930, an amendment to Sec- 
tion 16 of the Radio Act of 1927. Substantial changes are made 
in the procedure to be followed where appeals are taken from 
certain decisions of the Federal Radio Commission. Interested 
parties, who had no standing under the former Act, except where 
leave was granted to appear as friends of the court, or as inter- 
venors, are permitted under the new law to become parties to ap- 
peals from the Radio Commission. Drastic changes have been 
made in the scope of the appellate review and all appeals are taken 
to the Court of Appeals of the District of Columbia. 

An effort will be made herein to point out the changes made 
by the Amendment, and to comment in a brief way on the effect 
of those changes. It is not the purpose of this article to consider 
the validity of any provisions found in the Amendment. It is quite 
probable that certain of them will be attacked as unconstitutional.* 

Under Section 16, as originally enacted, appeals could be 
taken only by an unsuccessful applicant for a construction permit, a 
station license, or for the renewal or modification of an existing 
station license. The Act also provided that any licensee whose li- 
cense was revoked by the Commission, should have the right to 
appeal from such decision of revocation to the Court of Appeals 
of the District of Columbia or to the district court of the United 
States in which the apparatus licensed was operated.” 





*Of the District of Columbia Bar. 

1. Two cases are now pending in the Supreme Court of the United 
States on questions certified by the Seventh Circuit Court of Appeals. 
(White v. Johnson, et al., 29 F. (2d) 113, and U. S. v. American Bond and 
Mortgage Company 31 F. (2d) 448.) These cases both raise questions touch- 
ing the property right, if any, of a licensee in the use of his equipment and 
both cases attack the constitutionality of the Radio Act, in so far as it 
attempts to give to the Radio Commission the power to take away from a 
licensee, without just compensation, the right, in whole or in part, to the 
only possible use of his equipment. Obviously the Amendment to Section 16 
is subject to the same attack. 

. For a complete and careful analysis of the subject of Radio Appeals, 
as practiced under the original enactment, see article by Louts G. Caldwell, 
former General Counsel of the Federal Radio Commission, “Appeals from 
Decisions of Federal Radio Commission,” JourNAL or Arm Law, Vol. 1, 


No. 3 (July 1930), p. 274. 
[613] 
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No provision was made for appeals by any party other than 
the unsuccessful applicant. A party respondent to the hearings 
held by the Commission on an application, had no power to appeal 
from a decision granting that application. Nor could such a party 
respondent become a party respondent in the Court of Appeals, if 
after a denial of the application, the unsuccessful applicant appealed. 

The Amendment provides that an appeal may be taken from 
decisions of the Commission to the Court of Appeals of the District 
of Columbia in any of the following cases: 


“1. By any applicant for a station license, or for the renewal of a sta- 
tion license, or for the modification of an existing station license, whose ap- 
plication is refused by the Commission. 

“2. By any licensee whose license is revoked, modified or suspended 
by the Commission. 

“3. By any other person, firm, or corporation aggrieved, or whose in- 
terests are adversely affected by any decision of the Commission granting or 
refusing any such application or by any decision of the Commission revoking, 
modifying or suspending an existing station license.” 


It will be noted that the Amendment specifically permits an 
appeal to be taken not only where a license is revoked, but also when 
a license is suspended or modified. The failure of the original en- 
actment to recognize the need of such appeals was one of its con- 
spicuous weaknesses. . 

The appeals falling under Paragraph 3 of the Amendment, 
just quoted, also represents the filling of a distinct gap in the earlier 
legislation. It was apparently the intent of Congress to allow ap- 
peals from all decisions of the Commission which injured any other 
licensee, even though the latter was not a party to the proceedings 
before the Commission. 

But what will be the situation where the Commission makes a 
change of its own initiative? May a station not directly affected 
by a modification or suspension of its own license appeal from the 
decision on the ground that it is aggrieved thereby? Paragraph 3 
specifically contemplates only decisions rendered upon applications, 
or decisions revoking, modifying, or suspending a license. It would 
seem that in such an instance the injured licensee would be obliged 
to appeal under Paragraph 2, under the theory that while the Com- 
mission did not formally modify, suspend, or revoke its license, it 
did, in fact, modify the license, by granting to other licensees priv- 
ileges which substantially changed the effect of the license originally 
granted to the aggrieved party. 
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Under amended Section 16, any interested party may intervene 
and participate in the proceedings had upon the appeal, by filing 
with the Court a notice of intention to intervene and a verified state- 
ment showing the nature of the interest of such party, together with 
proof of service of true copies of said notice and statement both 
upon the applicant and upon the Commission, The Amendment 
defines an interested party as “any person, firm or corporation who 
would be aggrieved or whose interests would be adversely affected 
by a reversal or modification of the decision of the Commission 

It is interesting to note that a person, firm, or corporation ag- 
grieved by the Commission’s decision, will, under the statute, seek 
its relief by becoming an appellant, whereas a person, firm, or corpo- 
ration who would be aggrieved by a reversal or modification of the 
Commission’s decision comes into the court as “an interested party” 
by filing a “Notice of Intention to Intervene.” 

The amended Section makes no provision for any appeal to 
the district court of the United States. The provision in the original 
Act which permitted a licensee whose license had been revoked 
by the Commission to file an appeal in the United States district 
court of the jurisdiction wherein the apparatus was located, was 
probably unconstitutional. It attempted to invest an administrative 
function in a constitutional court. 

The Court of Appeals of the District of Columbia has a dual 
nature. It possesses the same jurisdiction as the United States Cir- 
cuit Court of Appeals. In that sense it is a “constitutional” court. 
But under the plenary power of the Congress in its jurisdiction over 
the District of Columbia, it has the right to employ the Court of 
Appeals as a “legislative” court. It is in this latter capacity that 
the Court acted under Section 16 of the Radio Act of 1927. 

In the General Electric case, decided by the Supreme Court of 
the United States on May 19, 1930, it was held that the appeal pro- 
vided by the Radio Act was a “legislative” or “administrative” ap- 
peal, and that the Court of Appeals of the District of Columbia 
was not acting in its constitutional capacity in determining the ap- 
peal. For that reason, the appeal was not a “case for controversy” 
in the constitutional sense, and the Supreme Court held that it had 
no jurisdiction over that or any appeal taken under the Radio Act 
of 1927. 

It is obviously the effort of the revised Section to make the 
appeal a judicial rather than an administrative proceeding. To 





616 THE JOURNAL OF AIR LAW 


that end, the jurisdiction of the Court is limited to a review of the 
questions of law. The former possibility of a trial de novo is 
eliminated. Findings of fact by the Commission, if supported by 
substantial evidence, are to be conclusive unless it shall clearly 
appear that the findings of the Commission are arbitrary or capri- 
cious. It has been held, of course, by the Supreme Court of the 
United States that the question of whether a finding of fact is 
supported by substantial evidence is a question of law and not of 
fact. 

The Amendment further provides “the court’s judgment shall 
be final subject however to review by the Supreme Court of the 
United States upon the writ of certiorari on petition therefor under 
Section 347 of Title 28 of the Judicial Code by appellant, by the 
Commission, or by any interested party intervening in the appeal.”* 

It is doubtful if this provision adds anything to the effect of 
the Act. It is not within the power of Congress to add to or detract 
from the jurisdiction of the United States Supreme Court. If the 
appeal provided by the Amendment requires the Court of Appeals 
to act in its “constitutional” capacity, then the Supreme Court of 
the United States would have jurisdiction even if the last quoted 
provision were omitted from the Act. Conversely, if the Court of 
Appeals acts in a legislative or administrative capacity, the decision 
in the General Electric case will control, the Supreme Court will 
have no jurisdiction over the appeal, and the provision in the 
Amendment will not change the situation. 

An odd situation is created by the enactment of this Amend- 
ment. Apparently through an oversight, no provision is made there- 
in for an appeal by an applicant for a construction permit. Under 
the rules of the Commission, any person or firm desiring to operate 
a radio station must first apply for a construction permit. If that 
application is granted, an application for a license is filed, and 
that is usually granted as a matter of form. Under the Act as 
originally passed, an applicant for a construction permit was af- 
forded the same opportunity for appellate review as an applicant 
for a station license or for the renewal of an existing license or for 
the modification of an existing license. There is every reason to 





3. This citation is incorrect, as the reference should be to the U. S. Code, 
not to Judicial Code. 

. The omission is due to the fact that in a bill introduced in Congress 
during the last session_designed to remedy a number of defects in the Radio 
Act of 1927 there was a provision repealing Section 21 of the act which 
provides for construction permits. The amended section 16 was taken 
verbatim out of this bill without reinserting reference to applications for 
construction permits. 
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believe that when Congress next convenes, a provision will be en- 
acted giving to unsuccessful applicants for a construction permit 
the same opportunity to appeal as is accorded an unsuccessful ap- 
plicant for a license. 

In the meantime, an applicant for a construction permit whose 
application is denied by the Commission may probably obtain his 
relief by filing a petition for a writ of mandamus in the Supreme 
Court of the District of Columbia. 

Those who have followed the progress of the legislative de- 
liberations leading up to the enactment of the Amendment were 
surprised to find that no provision had been made for the taking 
of additional testimony. It was thought that the Court of Appeals 
would be empowered to remand the case to the Federal Radio Com- 
mission ‘for the taking of additional evidence in instances where the 
Court of Appeals felt that it could not properly determine the ques- 
tions of law in the absence of such evidence. It would seem that 
such a provision is highly desirable, particularly in view of the fact 
that an interested party may participate in an appeal in the Court 
of Appeals although that same party may have had no part in the 
making of a record before the Commission. There is also some 
reason to believe that Congress will enact such a provision when it 
next convenes. 

Certain changes are made in the procedure to be followed in 
taking an appeal. The earlier Act, in an odd provision, required 
that the licensing authority, that is, the Federal Radio Commission, 
be notified of said appeal by service upon it prior to the filing thereof 
of a certified copy of the said appeal and the reasons therefor. At 
the same time it was necessary to file in the Court a notice of appeal 
and reasons therefor which had been served upon the Federal Radio 
Commission. The Amendment provides that a true copy of the 
notice and statement of reasons for appeal shall be served upog the 
Commission, and that the notice and statement with proof of that 
service shall be filed with the Court within twenty days after the 
decision complained of is effective. 

In the Act as originally passed, and in the Amendment, the 
effective date of the Commission’s decision is important as it deter- 
mines the time during which the appeal may be filed. In several 
appeals taken under the earlier enactment the effective date of the 
Commission’s decision was a controverted issue. There was no ob- 
ligation on the Commission to announce its decision on the effec- 
tive date. In some instances, the aggrieved party did not learn 
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of the decision until several days after the effective date. This 
situation cannot exist under the Amendment, since it is provided 
that “unless a later date is specified by the Commission as part 
of its decision, the decision complained of shall be considered to 
be effective as of the date on which public announcement of the 
decision is made at the office of the Commission in the City of 
Washington.” 

An entirely new provision requires the Commission within five 
days from the date of service upon it of a notice of appeal to mail 
or otherwise deliver a copy of the notice of appeal to each person, 
firm, or corporation shown by the records of the Commission to 
be interested in such appeal and to have a right to intervene therein 
under the provisions of the amended Section 16. In this manner, 
the interests of all licensees are protected. In the past it has been 
difficult for the holder of a license to know when applications inimi- 
cal to his interests had been filed with the Commission. A similar 
difficulty existed with respect to appeals filed in the Court of Ap- 
peals. 

In its recently adopted rules of practice and procedure the Com- 
mission has provided that all interested parties shall be notified 
of the date of hearings and an applicant must send to all such 
interested parties a statement of the facts which the applicant ex- 
pects to prove at the hearing. (Practice and Procedure Before the 
Federal Radio Commission, Subtitle B, Sections 6 and 7.) 

The record on appeal, therefore, would show the identity of 
the interested parties, and the provision in Section 16 rounds out 
the scheme of protection for all licensees who might be affected 
by the action one way or the other on any application, or on an 
appeal from decisions of the Commission. 

The Commission shall have thirty days after the filing of the 
appeal within which to file with the Court the record in the case, 
and shall within thirty days thereafter file a “full statement in 
writing of the facts and grounds for its decision, as found and given 
by it and a list of all interested persons, firms, or corporations to 
whom it has mailed or otherwise delivered a copy of said notice 
of appeal.” 

It is interesting to speculate on what is meant by the phrase “as 
found and given by it” as used in the above paragraph. In the 
past, the “Statement of Facts and Grounds for Decision” had not 
been prepared until after the appellant had filed his notice of ap- 
peal and reasons therefor. The Commission decided that the Radio 
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Act did not require it to render written opinions or statement of 
grounds for its decision, except where appeals were taken from its 
decisions. Frequently the Commission’s statement has taken the 
form of a brief in reply to the appeal. In view of the implications 
of the amended Section 16, the Commission may decide to render 
written opinions, explaining its reasons for its decisions. It would 
seem that appeals could be greatly simplified if unsuccessful ap- 
plicants were furnished with a simple statement of the reasons for 
the Commission’s action. 

Another consideration is that future hearings will be held be- 
fore examiners rather than before members of the Commission. 
The new rules of practice and procedure provide that the examiner 
shall make a written report to the Commission containing recom- 
mendations as to the decision to be made, and the facts and grounds 
upon which such recommendations are made. A copy of the report 
is to be mailed to all parties who participated in the hearing, and 
provision is made for the filing of exceptions. 

This new practice will in itself be another reason for expect- 
ing the Commission to “find and give” the reasons for decisions ren- 
dered by it. 

At the time of writing this paper, September, 1930, there are 
pending in the Court of Appeals of the District of Columbia ap- 
proximately twenty-two appeals from decisions of the Federal Radio 
Commission, all of which were filed prior to July 1, 1930, the date 
of the Amendment. These cases will be argued and decided under 
the prior statute, since the Amendment specifically provides that 
appeals filed prior to the enactment of the amendatory legislation 
should not be affected thereby. 

In conclusion, it should be said that although this Amend- 
ment still leaves much to be desired in the method of providing a 
procedure of full appellate review of Federal Radio Commission 
decisions, it does represent a vast improvement over the original 
Section 16. If it is true that the entire body of the law is constantly 
changing, it is ever truer that the law of radio, like any new-born 
babe, is still in its swaddling clothes, and is undergoing a marked 
change almost from day to day. 





COMMENT ON PROCEDURAL RULES AND 
REGULATIONS OF THE FEDERAL 
RADIO COMMISSION 


Puitie G. Loucxs* 


Rules and regulations governing practice and procedure be- 
fore the Federal Radio Commission are provided by General Order 
No. 93, adopted by the Commission on June 25, 1930. The order 
became effective on September 1, 1930. By express terms all in- 
consistent rules and regulations in force on that date were repealed. 

The necessity for an orderly procedure at hearings before the 
Commission has been recognized since its creation three years ago. 
Not infrequently has there been just criticism for the Commission’s 
failure to provide an adequate procedural system for the conduct 
of hearings provided by the Radio Act of 1927. 

General Order No. 93 contains thirty-eight sections, divided 
into seven subtitles, each dealing with a particular phase of pro- 
cedure. It inaugurates many drastic changes in the practice which 
previously had been followed by the Commission. 

On the whole the rules and regulations are an excellent piece 
of draftmanship and effect many needed reforms in the Commis- 
sion’s practice. They are not free from criticism, however, and it 
is to be expected that numerous alterations and additions will be 
found necessary as problems arise at hearings. 

In all cases where the Commission is unable to determine with- 
out a hearing on the merits (a) that the granting of an application 
in whole or in part would serve the public interest; or, (b) that 
the granting would not aggrieve or adversely affect the interest 
of any person, firm, company, or corporation holding a permit, li- 
cense or other instrument of authorization from the Commission, 
or having an application therefor pending before it, the application 
must be designated for hearing. 

After an application is designated for hearing, the applicant 
is served with a written notice of such fact containing the reasons 
why the Commission believes the application cannot be granted and 
naming a time and place for the hearing together with a list of 
other parties notified. Within 20 days from the mailing of such 
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written notice, the applicant is required to file a written appear- 
ance and a statement in writing of the facts he intends to prove 
at the hearing, accompanying such statement with an affidavit show- 
ing that copies of the statement have been served upon other par- 
ties notified of the hearing. If no appearance or statement is filed 
within the prescribed time, the application is defaulted. After the 
statement is filed, the application is entered upon the hearing docket. 
Should the applicant fail to appear at the hearing, the application is 
denied. After a hearing has been held, the Commission may grant 
the application, deny it, or grant it in part, or deny it in part. A 
partial denial of any application, after hearing, shall be considered 
as a denial of the application under Section 7 of Subtitle B. 

Undoubtedly for the purpose of throttling the steady stream 
of applications flowing into the Commission, the new rules pro- 
vide that upon denial after hearing, the applicant will not be heard 
upon a second application for substantially the same privileges for 
a period of one year (in some cases six months) unless there has 
been a material change in the facilities available for designation 
to the particular service sought. 

The procedure governing revocation proceedings is contained 
in Section 1 of Subtitle B and follows substantially the provisions 
of the Radio Act of 1927. The steps to be taken prior to hearing 
are very similar to those in other cases except that in all revocation 
proceedings the burden of proof is upon the Commission. 

Persons permitted to be heard in support of applications are 
referred to as “applicants” under the terms of Section 1, Subtitle 
D. All other persons permitted to be heard in opposition to any 
application or licensees against whom revocation proceedings are 
instituted are referred to as “respondents.” The Commission is 
considered a party to all hearings and will be represented by the 
general counsel or one of his assistants. Any governmental depart- 
ment or officer, any person, firm, company or corporation, or any 
State or political subdivision thereof, may intervene in any hearing 
provided a petition disclosing a substantial interest in the subject 
matter is filed at least ten days before the date of hearing. 

The procedure followed at hearings resembles that of the 
Interstate Commerce Commission. Testimony may be taken be- 
fore the entire Commission, a quorum of the Commission or before 
an examiner. In the event the Commission hears the testimony oral 
argument may be heard, briefs filed, or both, at the discretion of 
the Commission. Where, however, the testimony is taken before 
less than a quorum of the Commission or an examiner, the testi- 
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mony must be reported back to the Commission in a written re- 
port setting forth findings of fact and recommendations for de- 
cision. Copies of this report must be mailed to each party partici- 
pating in the hearing and each shall have the right, if exercised 
within 15 days, to file exceptions to the report. The Commission 
may, in its discretion, request argument upon such exceptions be- 
fore entering a final decision. 

Rules of evidence governing civil proceedings in the courts of 
the United States are adopted by Section 8 of Subtitle D, the Com- 
mission reserving the right to relax such rules where, in its judg- 
ment, the ends of justice would be better served. Certain official 
documents, such as lists of stations, pending applications, the Com- 
mission’s rules, regulations and orders are considered parts of each 
record. Copies of governmental departments or agencies, such as 
supervisors’ reports, may be admitted in the form of a properly 
authenticated copy. With certain qualifications, portions of docu- 
ments may also be received in evidence, but the rules require that 
the original must be tendered. The Commission reserves the right 
to limit the number of witnesses that may be heard on any issue. 

Perhaps the most noteworthy change in the procedure is the 
rule governing the admissibility of affidavits. As in the past, any 
party may present his case in whole or in part by affidavit. Such 
affidavits, however, must be limited to material facts personally 
known to affiants and must not contain expressions of opinion) 
argument, or conclusions. Only affidavits of parties and their re- 
spective agents and employees will be received. Copies of all _affi- 
davits must be served upon or mailed to the Commission and par- 
ties notified of the hearing not less than 15 days before the date 
of hearing and an affidavit must be filed showing that this require- 
ment has been met. Counteraffidavits may be filed, denying or ex- 
plaining the matter set forth in the affidavits previously mailed. 

Provision is made for the holding of informal hearings by the 
Commission upon its own motion and authority is given to summon 
witnesses and require production of testimony at such hearings. 

The time allotted for the taking of various steps leading to 
hearings may prove inadequate. For example, under the regula- 
tions, a Fifth Zone applicant has five days’ grace and an applicant 
residing in Texas is held strictly to the general-time limitations. 

Some clarification should be made of the rules governing 
intervening parties. In a few cases applicants are attempting to 
dodge the restriction on affidavits by setting up facts in support 
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of their applications in documents filed by intervenors. It is not 
unlikely that the rule governing the admissibility of affidavits by 
employees of a party will be abused in the near future. 

Parties notified of hearings are not required to file statements 
of the facts they intend to prove in opposition to the granting of 
the application. Thus, for the first time, at the hearing, the ap- 
plicant is apprised of facts which he may not be prepared to 
disprove. If parties notified intend to present affirmative testimony, 
they should be required to file statements similar to those required 
from applicants. 

The burden of proof is upon the applicant in each case, except 
in revocation proceedings. There is some doubt, however, whether 
or not the Commission should not have the burden of going forward 
in hearings upon renewal applications. Also where the Commission 
initiates some change in assignments, it would seem fair, and it is 
not without some authority, that the Commission should have the 
burden of proving that the change is in the public interest. 

Minor defects in the rules could be detailed at length, but space 
will not permit. However, the rules are not offered as a perfect 
piece of work. No one not familiar with the legal and technical 
complexities of radio could appreciate the task in assembling pro- 
cedural rules to govern this peculiar type of practice. Radio hear- 
ings are an anomaly in the whole field of adjective law. 





